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Applicant Inviro Medical Devices Ltd. ("Inviro") hereby replies to Opposer Baxter

International, Inc.'s ("Baxter's") combined reply brief and response to Inviro's cross-motion to

compel Baxter to produce certain information, which Baxter served by mail on November 4, 2002.

Inviro's Reply Concerning Baxter's Motion to Compel

Pursuant to 37 CFR 2.127, Inviro requests that the Board consider the following short reply
to Baxter's Brief dated November 4, 2002, in order to correctly set forth several facts and address
Baxter's new 1ssues.

First, Baxter's reply (second paragraph on page 2) states that Inviro has set up a brick wall to
Baxter's discovery. This is not true. Inviro has attempted to provide Baxter with the information
that Baxter has requested. Apparently, Baxter wants Inviro — which is a start up company with

three full time employees -- to create things in order to satisfy Baxter's wishes. The law does not

require this. Fairly stated, Inviro has dreams to use its ULTRALINK trademark on "medical
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devices, namely, cannulae, medical, hypodermic, aspiration and injection needles, medical,
hypodermic, aspiration and injection syringes, connectors, ports, catheters and injection sites" —
which is the identification of goods in Inviro's application. Inviro would like to make and sell
these products everywhere they can be sold. All of this information and other information has
been provided to Baxter.
Second, Baxter's reply (first full paragraph on page 3) states that:

1. Inviro has not produced "hundreds of documents,” and

2. Inviro has only produced "thirty documents."
Again, these Baxter statements to the Board are not true. Inviro has produced nearly four hundred
and fifty documents. In fact, Inviro produced these four hundred and fifty documents to Baxter in
July 2002 — well before any Baxter production to Inviro. Moreover, to again confirm to Baxter that
Inviro's trademark was an "intent to use" trademark, Inviro produced all documents from Inviro's
most recent website on October 23, 2002. See Exhibit 1. As stated on the sole website page that
refers to the ULTRALINK trademark in issue, Inviro tells everyone: "Watch this space for product
announcements and the possibility of an even safer place.” See fourth page of Exhibit 1. This again
confirms the "intent to use" nature of this trademark and the lack of ULTRALINK information from
this start up company.

Third, Baxter's reply (second paragraph on page 4) states that "Invire did not intend to

supplement its discovery responses.” Again, Baxter's statement is not true, and Inviro takes issue

with Baxter's unsupported statement. In fact, it would be insane for Inviro to state that it will not
supplement its discovery responses. Inviro and Baxter both have an obligation to supplement

discovery. Indeed, Inviro supplemented its document production on October 23, 2002, as
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confirmed by Exhibit 1. Baxter's false and unsupported statements are merely intended to create
more work for Inviro and the Board to uncover the real facts, and should not be condoned.

Fourth, Inviro has repeatedly told Baxter that it should depose Inviro if Baxter does not
believe Inviro's positions (or for other discovery reasons). Right now, Baxter is merely speculating
about additional Inviro information and forcing Inviro to respond to innuendo. This is not the
proper basis for a motion to compel. It is also noteworthy that Baxter finally began written
depositions in late September, but Baxter just recently suspended its written depositions of Inviro
and has filed a motion for an oral deposition. This is another effort by Baxter to drive up Inviro's
costs and to bully a small start up company based in Canada.

Fifth, Baxter's Reply states that this is not a case of David versus Goliath. The following
shows otherwise. The table attached as Exhibit 2 lists all of the LINK trademarks in the medical
field. The plethora of these third party LINK marks severely restricts the scope of any particular
LINK trademark. Nevertheless, Baxter is now belatedly attempting to begin some type of LINK
policing campaign -- even though Baxter was not the first party to use a LINK mark in the medical
field or in its specific area of business.! Knowing that Baxter would lose any policing action against
big companies with LINK marks (for example, Johnson & Johnson's CORLINK trademark
application), Baxter has targeted a tiny company (Inviro) and its SNAPLINK and ULTRALINK
trademark applications. In this regard, and to save expense, Inviro has requested Baxter's consent to
consolidate the Baxter oppositions against Inviro's SNAPLINK and ULTRALINK trademarks. Not
surprisingly, "Goliath" has refused to agree to consolidation. By separate filing, "David" is

providing the Board with the details of these identical oppositions and is requesting consolidation.

! In fact, there are other companies in the medical field that use INTERLINK trademarks, e.g.,
MeritCare Health System.
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In conclusion, Inviro respectfully requests that the Board deny Baxter's motion to compel
(with the exception of entering the Protective Order jointly submitted by the parties on October 15,

2002, and directing the parties to produce their confidential information).

Inviro's Reply Concerning Inviro's Cross-Motion to Compel

Baxter has opposed Inviro's motion for an order from the Board that directs Baxter to
produce information concerning Baxter's "other LINK" trademarks in the medical field. "Other
LINK" trademarks means Baxter's LINK marks other than the INTERLINK mark, i.e.,
ALTRA LINK,
LUERLINK,
RENAL LINK,
PLASMA LINK and
PD LINK.
Turning to Baxter's Reply Brief, and without trying to attack Baxter, Inviro must correct a
Baxter misstatement. On page 8 of its Reply (first full paragraph), Baxter states that Inviro refused
Baxter's offer to provide some information on Baxter's other LINK marks. More specifically,
Baxter's Reply states:
Baxter's counsel ... would be happy to forward the documentation she had
discovered regarding other [Baxter LINK] marks — though it was concededly very
little.... Counsel for Inviro at that time stated that such a production would be
insufficient and refused the offer.

To the contrary, Inviro's counsel (the undersigned) never made such a statement. It would have

been foolish to do so. During the referenced telephone conference of August 22, and on various
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occasions since that time, Inviro's counsel has stated that Baxter's other LINK marks information
should be provided as requested in Inviro's discovery, and Inviro would accept and review any
information provided. Inviro's counsel also stated that Baxter had not lodged any objection to many
of Inviro's discovery requests and, therefore, was required to produce the information. See, e.g.,

Baxter's responses to document request nos. 8, 9, 10, 11, 12 and 13 in Exhibits 4 and § attached to

Inviro's Cross-Motion filed on October 16, 2002. In fact, Baxter has not supplied any supplemental
objections on this point.

Simply stated, Inviro has moved for an order from the Board that directs Baxter to produce
information concerning Baxter's "other LINK" trademarks in the medical field because this
information is "reasonably calculated to lead to the discovery of admissible evidence" pursuant to
the Federal Rules. In this case and the related case where Baxter has asserted the INTERLINK
trademark against Inviro's SNAPLINK trademark, there is a dispute over the scope of Baxter's
INTERLINK trademark, the policing of LINK marks, the scope of usage and rights for any LINK
marks in the medical field, and the plethora of LINK trademark usage or intended usage in the
medical field by Baxter, Inviro and many other entities. See, e.g., Exhibit 2 that lists the plethora of
LINK marks owned by third parties. For these reasons and others, both Inviro and Baxter have
propounded discovery directed to all LINK marks used by the parties in the medical field - because
this information is "reasonably calculated to lead to the discovery of admissible evidence." The
relevance of Baxter’s "other LINK" marks (e.g., ALTRA LINK, LUERLINK, RENAL LINK,
PLASMA LINK and PD LINK) is confirmed by the fact that Baxter initially asserted all of these
LINK marks in this opposition and the related opposition against Inviro's SNAPLINK mark. Thus,
Baxter cannot legitimately argue that this information is not "reasonably calculated to lead to the

discovery of admissible evidence."
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Accordingly, Inviro requests the Board to compel Baxter to supplement its interrogatory
responses and document production with information on the ALTRA LINK, LUERLINK, RENAL

LINK, PLASMA LINK and PD LINK marks.

Conclusion

For the foregoing reasons, Inviro respectfully requests that the Board: (1) deny Baxter's
motion to compel (with the exception of entering the Protective Order jointly submitted by the
parties on October 15, 2002, and directing the parties to produce their confidential information), and

(2) grant Inviro's cross-motion to compel.

Date: Mvember (4 20— $BV/‘M\§)"

Duane M. Byer%J

Nixon & Vanderhye P.C.

1100 North Glebe Road, Suite 800
Arlington, VA 22201-4714
Telephone 703-816-4009

Attorneys for Applicant

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of INVIRO’S REPLY TO
"BAXTER’S REPLY BRIEF & RESPONSE TO INVIRO'S CROSS-MOTION TO COMPEL
DISCOVERY" was served this /_4 day of Mav. 2002, via first class mail, postage
prepaid, on counsel for Opposer:

Lynn A. Sullivan

Elizabeth C. Diskin

LEYDIG, VOIT & MAYER, LTD.
Two Prudential Plaza - Suite 4900
Chicago, lllinois 60601

BBy
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Nixon &Vvanderhiye ec.

ATTORNEYS AT LAW

8TH FLOOR
1100 NORTH GLEBE ROAD
ARLINGTON. VIRGINIA 22201-4714

October 23, 2002

VIA FACSIMILE / THEN MAIL

Lynn A. Sullivan, Esq.

Elizabeth C. Diskin, Esq.
LEYDIG, VOIT & MAYER, LTD.
Two Prudential Plaza, Suite 4900
Chicago. IL 60601

Subject: U.S. Trademark Opposition
Baxter v. Inviro
Mark: ULTRALINK
Your ref: 213453
Our ref: 968-154

U.S. Trademark Opposition
Baxter v. Inviro

Mark: SNAPLINK

Your ref:

Our ref: 968-180

Dear Lynn & Elizabeth:

COPY

TELEPHONE: (703) 816-4000
FACSIMILE: (703) 816-4100
WRITER'S DIRECT DIAL NUMBER:
(703) 816-4009

EMAIL: dmb@nixonvan.com

We had a good discussion today. Although we agreed to disagree about a number of

issues, I believe that we better understand each party’s positions.

Further to our telephone conference, enclosed are pages from Inviro's website, in case

they were not enclosed with our past document production.

I'look forward to your future comments regarding settlement and, if no settlement is

likely, consolidation of the two proceedings.
If you have any questions, please feel free to contact me.
Very truly vours,

v

i

-~

Duane M. Byers

Enclosures

EXHIBIT

0
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viro Medical Devices, Inc.
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http://inviromedical.com.
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L

1XVERO MEOIC AL DEVEICES

aboutinviro | products | distribution | resources | careors

TV gﬁ - 1. /a revolutio
~ in safety.

inviro Medical Devices, Inc. - leading provider of innovative safety and syringe products for the health
professional.

Inviro Medical was founded by a doctor and nurse. After years of development and with the advice and assi:

of international experts on needlestick injuries and hundreds of frontline healthcare workers, the SNAP! tm ¢
Syringe product line is about to be launched.

The syringe fills and injects identically to standard syringes and can be used in virtually all clinical situations
After completing the injection a simple intuitive action retracts and isolates the used needle safely in the bar

High quality manufacturing will be ensured by engineers and manufacturers with more than 100 years comb
experience in medical device and syringe production industry.

Following the SNAP! tm Syringe line, additional safety products designed by the same team will be introduc:
focusing on the safety of the healthcare work place.

The corporate mission of Inviro is to introduce innovative safety syringes and needles and to develop and
manufacture additional products, making the Inviro family a new standard in cost effective healthcare worke

patient safety.

contact © 2001 Inviro Medical Dev
right
® Inviro is a Registered

10/23/02 4:57 PM
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THVERO MEGICAL DEVICES

v

QT Video Demo

At Inviro,

we're making life safer.

And easier.

‘! hitp://inviromedical.com/products.htm

The Inviro SNAP! '™ Syringe
been evaluated by hundreds ¢
frontline healthcare workers. ~
standard fitling and injection

techniques and the simple, ra
intuitive disabling function ha\
received strong approval from
and doctors in the US and Ca

Wrooerrenss

L bpasarnemum

z

click to anlarge

The SNAP! '™ syringe with a
clockwise twist and withdrawe
plunger, the needle is fully prc
in the barrel. A simple snap of
plunger traps the used needle
prevents accidental re-expost
eliminates any possibility of re
the syringe. The inviro techno
are protected by 14 US paten
more than 30 foreign patents.

Inviro will offer initialty both di
syringes for use with U-100 in
and a 1mi syringe. A 29 gaugt
is standard however a 25 gau
needle will also be available.

lofl
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right
® Inviro is a Registered
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ISVIRO MEDILRAL DEVICES

QT Video Demo

nroducts

|
http://inviromedical.com/ultralink him

Watch this space for product announcements and the possibility of an even safe:
place.

contact

© 2001 Inviro Medical Dev
right
® Inviro is a Registered

10/23/02 4:57 PM
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QT Video Demo

products

’ http://inviromedical.com/disposal.htm

email

The Inviro syringe, after withdrawing the needle and snapping the plunger, shoulc
disposed of as a contaminated sharp even though the chances of re-exposure of

needle are remote.

Disabling Instructions: =

tnjection technique standard

Turn plunger clockwise ene half turn

Pull back on plunger

00 0e

Snap off Plunger

contact © 2001 Invirc Medical Dev

right

® inviro is a Registered’

10/23/02 5:18 PM
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Inviro Medical Devices, Inc. htfp://inviromedjcal.com/distribulion.htm

IRYERO MEQICAL OEVICER

2oL LT Please complete and submit the form if you are interested in the Inviro Safety Sy!
Product.
Note: Fields marked with an * are mandatory.

What area of the Industry do you represent?: Select H

If Other, please describe:

Name: *

Hospital/Clinic/Group: ™

Individual responsible for Purchasing?:

City:
State/Province: Select
Country: Select

Zip/Postal Code:

Phone: *

Fax:

E-mail: *

Distributor:

Your current Group Purchasing Organization?:  Select m

May we use your name as an introduction?: Yes ® No O

Would you like to evaluate the Inviro safety ‘
syringe further?: Yes ® No O

Would you like more information on the Inviro
syringe sent to you?: Yes ®@ No

|
10/23/02 4:58 PM WJ
|
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10/23/02 4:58 PM

i



forn)

{of2

nviro Medical Devices, Inc. http://inviromedical.com/resources.htm
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IMVYERO MEDICAL DEVICES

resources

= : Government

= Centers for Disease Control (CDC)
hitp://www.cdc.gov

= Department of Health and Human Services
hitp://www.hhs.gov

= Food & Drug Administration
http://www.fda.gov

> National Institute for Occupational Safety & Health (NIOSH)
http://www.cdc.gov/niosh

= Occupational Safety & Health Administration (OSHA)
http://www.osha.gov

= The Senate Judiciary Sub-Committee on Antitrust, Business Rights and Comg
The Subcommittee will examine the competitive impact of hospitals group pure
organizations on smaller, innovative medical device manufacturers trying tom
their products. Hearings are from July to December 2001.

Senator Dewine's web site:
http://www.senate.gov/~dewine

Senator Kohl's web site:
http://www.senate.qov/~kohl/press/062001.htmi

Associations

= American Nurses Association
hitp://www.ana.org

= American for Healthcare Resource and Materials Management (AHRMM)
http:// www.ahrmm.org

= Association for Professionals in Infection Control and Epidemiology, Inc. (API
hitp://www.apic.org

> Association of Operating Room Nurses (AORN)
hitp://www.aorn.org

= Health Industry Distributors Association
http://www_.hida.org

> Health Industry Manufacturers Association
http://www . himanet.com

10/23/02 4:58 PM
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> Joint Commission on Accreditation of Healthcare Organizations (JCAHO)
http://www.jcaho.org

; Resources

= {nfection Control Today
http://www.infectioncontroitoday.com

» National Alliance for the Primary Prevention of Sharps Injuries
http://www.nappsi.org

= The International Heaithcare Worker Safety Center
hitp://www.med.virginia.edu/medcntr/centers/epinet

= The International Sharps Injury Prevention Society (ISIPS)
hitp://www.isips.org

contact @© 2001 Inviro Medical Dev
right
® Inviro is a Registered

20f2 10/23/02 4:58 PM
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careers

1

" http://inviromedical.com/careers.htn:

Watch this space for a listing of career opportunities with Inviro Medical Devices,

contact

© 2001 Inviro Medical Dev
right
® Inviro is a Registered

10/23/02 4:58 PM
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In

PNUVIRO MEDICAL DEVILES

‘ intranet

2 e L Welcome to Inviro Medical Devices, inc. Intranet.

This secure, internal-only area is the central resource for all of the information yo
need for your initiatives with Inviro, including:

The latest development news pertaining to your current project(s)
Contact details for Inviro personnel

Completed deliverabies

Product Prototypes

Links to development sites

Industry articles, and other useful information.

Please login with the username and password given to you by your Inviro Accour
Manager.

S—

contact © 2001 inviro Medical Dev
right
® Inviro is a Registered

lof: 10/23/02 4:58 PM
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