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PIONEER’S OPPOSITION TO APPLICANT’S MOTION FOR

SANCTIONS, INCLUDING DISMISSAL, PURSUANT

TRADEMARK RULE OF PRACTICE 2.120(qg) (2)

Opposer Pioneer Kabushiki Kaisha d/b/a Pioneer Corporation
(“Pioneer”) hereby submits its opposition to Applicant Hitachi High
Technologies America, Inc. f/k/a Nissei Sangyo America, Ltd.’s
(“Applicant”) motion for sanctions including dismissal, pursuant to
Trademark Rule of Practice 2.120(9g).

I.

PRELIMINARY STATEMENT

Applicant filed this motion for sanctions with the Trademark
Trial and Appeal Board (“the Board”) because Pioneer employees Craig
McManis and Russell Johnston (“Messrs. McMannis and Johnston”) could
not appear for their discovery depositions on July 2, 2003. Pioneer
opposes Applicant’s motion for sanctions on several grounds. First,
although this motion has not been withdrawn by Applicant, the issues
raised by the motion are now moot because the parties have agreed to a
resolution of the dispute without the Board’s involvement.

Second, to the extent the Board is inclined to decide this motion
on its merits, Applicant’s contention that Trademark Rule of Practice
2.120(g) allows the Board to issue terminating sanctions without a
prior order is not supported by Board case law. Moreover, Pioneer
immediately offered alternative dates for the taking the depositions
and has continually offered such dates. Pioneer has never refused to
produce Messrs. Johnston and McManis for their discovery depositions,

thus taking this situation outside the purview of Rule 2.120(g) (2).
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EMore importantly, Applicant brings this motion with “unclean hands.”

"Applicant’s responses to Pioneer’s reasonable discovery requests have

%%een less than forthcoming, forcing Pioneer to bring motions to compel
to vindicate its discovery rights. Applicant refuses to produce
Michael Levans, Applicant’s general manager for his individual
deposition, forcing Pioneer to file a motion to compel his deposition.
Even at present, Pioneer’s motion to compel Mr. Levans’ individual
deposition is pending. Moreover, Applicant refuses to produce Michael
Levans for the continuation and completion of his deposition 30(b) (6)
that began on March 6, 2003 but was not completed because he failed to
produce the documents he was commanded to produce. Pioneer has also
filed a second motion to compel completion of the 30 (b) (6) deposition;
this motion is also pending.

Applicant’s brief fails to cite any authérity in its motion that
allows the Board to issue terminating sanctions based on the facts of
this proceedings. Accordingly, this motion should be denied.

II.
PROCEDURAL HISTORY

A. THE JULY 2, 2003 DEPOSITIONS

On June 4, 2003, Applicant served deposition notices for Craig
McManis, a Pioneer employee, and Pioneer’s person most knowledgeable
pursuant to Federal Rule of Procedure 30(b) (6). These depositions
were set to be taken on July 2, 2003 in Los Angeles, California.
Skousen & Skousen (“the Skousen Firm”), Pioneer’s counsel in this
opposition proceeding, informed Pioneer’s general counsel and Mr.

McManis on June 6, 2003 of the July 2, 2003 depositions. In the weeks
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‘Ebrior to the depositions, the Skousen Firm was in regular contact with

i

%jPioneer with respect to the pending depositions. Robert Skousen Decl.

e

o1 2.

Nonetheless, Mr. McManis did not believe he had to attend the
deposition scheduled on July 2, 2003, because he was no longer
employed as Pioneer North America, Inc.’s Vice President of Marketing.
See Craig McManis Declaration 49 2-6. Mr. McManis believed his co-
worker, Mr. Russell Johnston, would take his place at the deposition.
McManis Decl. § 3. Mr. Johnston, Pioneer’s senior vice president of
marketing, was unaware he was Pioneer’s 30(b) (6) designee until June
30, 2003. See Russell Johnston Declaration 94 2-7. At that time, Mr.
Johnston informed the Skousen Firm on June 30, 2003, of both his and
Mr. McManis’ unavailability because both gentlemen had a business trip
scheduled to another part of the country. Johnston Decl. q 6.

Robert Skousen (“Mr. Skousen”) did not learn of Messrs.
Johnston’s and McManis’ unavailability until approximately 4:30 p.m.,
Pacific Daylight Time, on June 30, 2003. Mr. Skousen then immediately
attempted to contact William McGrath, counsel for Applicant, of his
clients’ unavailability by facsimile at approximately 5:00 p.m,
Pacific Daylight Time, on June 30, 2003. Skousen Decl. 1 4, Ex. “A”".
Mr. Skousen’s letter to Mr. McGrath specifically identified
alternative dates for the canceled depositions. Nevertheless, Mr.
McGrath did not respond.

On July 1, 2003, Mr. McGrath left to travel to the depositions in
Los Angeles. Later on July 1, 2003, Mr. McGrath contacted Mr. Skousen

and informed him that he was already in Los Angeles and expected the
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;ﬁdeponents to be present on July 2, 2003 at 9:00 a.m. at the deposition

£y

;ﬂlocation. Mr Skousen informed him that neither deponent would attend

Hoom

;ﬁthe depositions because they were both in another part of the country.

B. THE PARTIES’ EFFORTS TO RESOLVE THIS DISCOVERY DISPUTE

On July 18, 2003, Mr. Skousen sent a letter to Mr. McGrath
indicating that he would make Messrs. Johnston and McManis available
for discovery deposition on several dates at the end of July and the
beginning of August 2003. Skousen Decl. Ex. “B”. Thereafter, Mr.
Skousen and Mr. McGrath spoke by telephone and Mr. Skousen agreed to
make the deponents available in Chicago, Illinois.

On July 24, 2003, in follow-up to their telephone conversation,
Mr. Skousen sent a letter to Mr. McGrath indicating that both Mr.
McManis and Mr. Johnston were available on August 5 or 6, 2003 in
Chicago. Mr. Skousen’s letter specifically stated that both deponents
were being produced in a good faith effort to resolve Applicant’s
motion for sanctions. Skousen Decl. Ex. “C”.

On July 25, 2003, Mr. McGrath sent a letter to Mr. Skousen with a
counter-offer for resolving the dispute over the depositions and for
the withdrawal of this motion for sanctions. Mr. McGrath’s letter
asked that Pioneer have its witnesses appear in Chicago and that
Pioneer pay his expenses in traveling to Los Angeles on July 1, 2003.
Skousen Decl. Ex. “D”.

Thereafter, on July 28, 2003, Mr. Skousen conveyed Pioneer’s
acceptance of the proposal set forth in Mr. McGrath’s July 25, 2003

letter. Mr. Skousen’s letter clearly stated that the offer was being
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ﬁ?ccepted for the specific purpose of resolving the pending motion for

3ﬁsanctions. Skousen Decl. Ex. “E”.

ﬁ1 On August 1, 2003, Mr. McGrath spoke with Mr. Skousen by
telephone and informed him that he wanted to postpone taking the
depositions to a date in the future. Mr. McGrath also sent a
confirming letter dated August 1, 2003 indicating that he was
postponing the depositions to a “mutually agreeable date in the
future.” Skousen Decl. Ex. “F”. As of the filing of this opposition,
counsel for Pioneer has not received notice that the motion for
sanctions has been withdrawn by Applicant.

III.
ARGUMENT

A. APPLICANT’S MOTION FOR SANCTIONS IS MOOT BECAUSE APPLICANT AND

OPPOSER AGREED TO INFORMALLY RESOLVE THIS MOTION

Pioneer respectfully submits, based upon the correspondence set
forth above, that this Motion for Sanctions is moot. Mr. McGrath’s
July 25, 2003 letter to Mr. Skousen indicates Applicant’s desire to
reach a reasonable conclusion to the dispute and Mr. Skousen’s July
28, 2003 letter clearly indicates an agreement to the terms set forth
in Mr. McGrath’s July 25, 2003 letter. Consequently, Applicant’s
motion for sanctions is moot because Applicant agreed to withdraw the
motion and end this discovery dispute in exchange for the appearance
of Messrs. McManis and Johnston in Chicago, Illinois.

Federal case law is extensive supporting a court’s denial of a
motion for protective order because the issues in the motion have

become moot. A court may deny a motion to compel, a motion for
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rsthe motion are moot or have otherwise been resolved. See e.g. Season-

.....

;iAll Industries, Inc. v. Turkiye Sise Ve Cam Fabrikalari, A. S., 425
N‘F.Zd 34 (1%t Cir. 1970) (declaring that plaintiff’s motion for
protective order was moot after motion for summary judgment was
granted by the court); In re Aircraft Accident at Little Rock,
Arkansas, 231 F.Supp.2d 852 (E.D.Ark. 2002) (holding that motion for
protective order was moot due to grant of partial summary judgment) ;
Bell v. E. Davis Int’l., Inc., 197 F.Supp.2d 449 (W.D.N.C. 2002)
(denying motion for protective order, motion to compel, and motion for

reconsideration all as being moot).

B. IN THE EVENT THE BOARD DISREGARDS THE MOOTNESS OF APPLICANT'S

AN 1Rk AVLANS 1lHhnL DA Ll o ey e Y P s ——————

MOTION FOR SANCTIONS, APPLICANT'S REQUEST FOR A TERMINATING
SANCTION IS PREMATURE AND IS NOT SUPPORTED BY THE FACTS AND

PROCEDURAL HISTORY IN THIS CASE

Applicant, in filing its motion for sanctions, seeks the most
severe of sanctions for what it describes as a pattern of discovery
abuse. Nevertheless, Federal courts, whose decisions are incorporated
and binding on the Board pursuant to Trademark Rule of Practice
2.120(a), consistently hold that dismissal as a discovery sanction
should be used sparingly.

First, dismissal is to be sparingly used and only in
situations where its deterrent value cannot Dbe
substantially achieved by use of less drastic sanctions.
Whether the other party's preparation for trial was
substantially prejudiced is a consideration. 'Dismissal
is generally inappropriate and lesser sanctions are
favored where neglect is plainly attributable to an
attorney rather than to his blameless client.' Nor does
a party's simple negligence, grounded in confusion or
sincere misunderstanding of the Court's orders, warrant

6




dismissal. Finally, the Rule 'should not be construed to

authorize dismissal . . . when it has been established

that failure to comply has been due to inability . . .,'

National Hockey League, supra, 427 U.S. at 640, 96 S.Ct.

at 2779, 49 L.Ed.2d at 749, such as where requested

information is not yet available, though it will later

become so.
See Marshall v. Segona, 621 F.2d 763, 768 (1980). Further,
“[D]ismissal is usually appropriate 'only when a lesser sanction would
not serve the interest of justice.'" See Mead v. Grubbs, 841 F.2d
1512, 1520 (1988). "[D]ismissal is a sanction of last resort to be
applied only after less dire alternatives have been explored without
success or would obviously prove futile." See Shea v. Donohoe Constr.
Co., 795 F.2d 1071, 1075 (C.A.D.C. 1986) (reversing trial court order
dismissing case even where plaintiff missed three status conferences
within three weeks). In fact, the Court has noted that “[tlhe
complete dismissal of the case with prejudice was not the least
onerous sanction that would have addressed the conduct in question.
Accordingly, the case was remanded for selection of an appropriate
sanction.” See Gonzalez v. Trinity Marine Group, Inc., 117 F.3d 894,
900 (1997) (reversing trial court’s dismissal of case based on
reasoning that dismissal was not the least onerous sanction the court
could impose to address plaintiff’s conduct in fabricating evidence
during discovery and giving false testimony) .

The Board consistently agrees with the Federal courts that
dismissal sanctions should be used sparingly. Further, the Board
requires the violation of a prior discovery order prior to issuing

terminating sanctions. Thus, while the Board has discretion “to make

any appropriate order,” the weight of the authority requires an
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tiexisting discovery order must be violated for terminating sanctions
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tvbe issued:

The law is clear that if a party fails to comply with an
order of the Board relating to discovery, including an
order compelling discovery, the Board may order
appropriate sanctions  as defined in Trademark Rule
2.120(g) (1) and Fed. R. Civ. P. 37(b) (2), including entry
of judgment.
See MHW Ltd. v. Simex, Aussenhandelsgesellschaft Savelsberg KG,
59 U.S.P.Q.2d 1477 (T.T.A.B. 2000), See also Baron Philippe de
Rothschild S.A. v. Styl-Rite Optical Mfg. Co., 55 U.S.P.Q.2d 1848
(T.T.A.B. 2000) (holding that “If a party fails to comply with an
order of the Board relating to discovery, including an order
compelling discovery, the Board may order appropriate sanctions as
defined in Trademark Rule 2.120(g) (1) and Fed. R. Civ. P. 37(b) (2),
including entry of default judgment.”) Further, the Board issued
terminating sanctions in Virgin Enterprises Ltd. v. Urban Ingenuity,
only when a prior discovery order compelling answers to written
discovery had been violated. There, the Board held:
As noted above, in granting opposer's motion to compel,
the Board advised applicant that continued failure to
comply with discovery requirements could result in the
imposition of sanctions against applicant. Applicant's
willful failure to comply with the Board's order of
January 10, 2000 under these circumstances entitles
opposer to the sanction of judgment in its favor under
Trademark Rule 2.120(g) (1).
Virgin Enterprises Ltd. v. Urban Ingenuity, 2001 WL 777064, at p. 2
(T.T.A.B. 2001).
The Board’s case law demonstrates a consistent history of

requiring the wilful violation of discovery order before terminating

sanctions are issued. See Unicut Corp. v. Unicut Inc., 220 U.S.P.Q.

to




171013, 1014 (T.T.A.B. 1983) (Board refused to issue terminating

anctions on second motion for sanctions when deponent failed to show

;hp for deposition in violation of a Board order even though the Board
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noted deponent deliberately "“sought to evade and frustrate
petitioner’s attempt at discovery.”) However, the Board, in Unicut,
warned the deponent that a repeated violation of the Board’s discovery
order would warrant dismissal. In a later discovery dispute involving
the same case and parties, (Unicut Corp. V. Unicut Inc., 222 U.S.P.Q.
341 (T.T.A.B. 1983)), Unicut Corporation violated the Board’s order
to produce the deponent for the third time, and a motion for sanctions
was filed for a third time. In the earlier motion, the Board pointed
out that “strong showing...of willful evasion” was necessary for
terminating sanctions to be issued by the Board. In the later case,
the Board noted the circumstances for issuing terminating sanctions:

Petitioner brought this action over three and one half

years ago and despite one motion for judgment, two

motions to compel (granted by the Board), and two

previous motions for sanctions, petitioner has been

unable to obtain discovery depositions and documents from

respondent.
Id. at 344.

The Board issued terminating sanctions only after its discovery
order was wilfully violated for the third time. The Board concluded
that “Respondent’s wilful failure to comply with the November 18, 1983
order of the Board after having been advised of the possible

consequences warrants the sanction [dismissall] requested by

petitioner.” Id. at 344.




Zf Discovery orders were violated in both Unicut cases unlike the
:ﬁpresent matter before the Board. Here, no order of the Board has ever
?:been issued compelling Pioneer to take some action with respect to
, f;i"
pending discovery. Pioneer did not violate a discovery order that
ordered the production of Messrs. McMannis and Johnston. (See Skousen
Decl. ¥ 5.) Pioneer’s failure to appear at its deposition was due to
the individual employees’ mistaken beliefs that they did not have to
appear for their deposition due to rumors of settlement discussions
and confusion over who was the 30(b) (6) designee. Once Pioneer’s
counsel was aware that Messrs. McMannis and Johnston were not
available, Pioneer’s counsel promptly notified opposing counsel.
Pioneer did not wilfully violate a discovery order of the Board that
would warrant dismissal as a sanction. Accordingly, this motion for
sanctions should be denied.
C. PIONEER HAS, ON MORE THAN ONE OCCASION, OFFERED ALTERNATIVE

DATES FOR THE TAKING OF THESE DEPOSITIONS

The arguments raised in Applicant’s motion each rely solely upon
the applicability of Trademark Rule 2.120(q) (2). The relevant portion
of Rule 2.120(g) (2) states:

(2) If a party, or an officer, director, or managing

agent of a party, or a person designated under Rule

30(b) (6)...fails to attend the party's or person's

discovery deposition, after being served with proper

notice...and such party or the party's attorney or other

authorized representative informs the party seeking

discovery that no response will be made thereto, the

Board may make any appropriate order, as specified in

paragraph (g) (1) of this section.

37 C.F.R. § 2.120(g) (2) (emphasis added).

10
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ti Based upon on the highlighted language above, this section is

ZQinapplicable because Pioneer has never refused to produce Messrs.
=

.....

;{Johnston and McManis for their discovery depositions. On June 30,
h$2003, July 18, 2003, and again on July 24, 2003, Pioneer offered
several alternative dates for Applicant to depose Pioneer’s employees.
These offers culminated in the rescheduling of the depositions for
August 5 and 6, 2003 in Chicago, Illinois. Despite the agreement to
take the depositions on August 5 and 6, 2003 in Chicago, Mr. McGrath,
of his own accord, decided to postpone the depositions. See EX. “E.
Consequently, this motion for sanctions should be denied.

D. MESSRS. MCMANIS AND JOHNSTON DID NOT APPEAR AT THEIR DISCOVERY

MESSRS. MUMANLS AN JUMNo LN o N A e s e o

DEPOSITIONS BECAUSE OF A PREVIOUSLY PLANNED BUSINESS TRIP TO

ANOTHER PART OF THE COUNTRY

Messrs. McManis and Johnston did not appear at their depositions
because there was confusion between the employees at Pioneer as to who
the Rule 30(b) (6) designee should be and whether they were obligated
to appear at the deposition because of rumors of settlement
discussions among the parties.

Mr. McManis did not believe he had to attend the deposition
scheduled on July 2, 2003, because he had changed positions within
Pioneer and was no longer employed as Pioneer North America, Inc.’s
Vice President of Marketing. Mr. McManis believed his co-worker, Mr.
Russell Johnston, would take his place at the deposition. On June 30,
2003, two days prior to his deposition, Mr. McManis informed Mr.
Skousen that he would be unavailable due to a business trip to another

state.

11




ey Mr. Russell Johnson, Pioneer North America’s Senior Vice
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iﬁ?resident of Marketing, was unaware he was Pioneer’s 30 (b) (6) designee

i
1

iéuntil June 30, 2003. At that time, Mr. Johnston informed Mr. Skousen
of his unavailability on July 2, 2003. Mr. Johnston indicated that he
had a business trip scheduled and would be out of the state and could
not appear for his deposition.

When Messrs. Johnston and McManis informed the Skousen firm of
their unavailability, Mr. Skousen informed applicant’s attorney, Mr.
McGrath in writing by facsimile on June 30, 2003. However, Mr.
McGrath did not respond to the June 30, 2003 letter. Following those
events, Pioneer offered alternative dates for the depositions of
Messrs. Johnston and McManis and at no time did Mr. Skousen or Pioneer
state that either deponent would not appear for their depositions.
Accordingly, the motion for sanctions should be denied.

E. APPLICANT HAS UNCLEAN HANDS WHEN ARGUING THAT PIONEER’S DISCOVERY

APPLICANT HAS UNCLEAN HANDo WHLN ARLGULNL U8 S = S=ose ===

TACTICS WARRANT THE SANCTION OF TERMINATION OF THE OPPOSITION

PROCEEDING

Applicant’s motion launches into a baseless diatribe about
Pioneer’s many discovery abuses in this opposition proceeding without
providing a basis for such accusations. Moreover, Applicant’s
statements ignore Applicant’s disinterested, lackadaisical approach to
this proceeding.

Applicant’s responses to Pioneer’s reasonable discovery requests
have been less than forthcoming, repeatedly forcing Pioneer to bring
motions to compel to vindicate its discovery rights. Moreover,

Applicant refuses to produce Michael Levans, general manager of

12
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tEApplicant for his individual deposition. This refusal resulted in the

;%recent filing of a motion to compel that deposition. Similarly,
;gApplicant’s continued refusal to produce Michael Levans for
uﬁcontinuation and completion of his 30(b) (6) deposition also resulted
in the recent filing of a motion to compel. Thus, Applicant is in no
position to seek the penultimate sanction of dismissal where its own
discovery conduct has clearly been less than forthcoming and where

Applicant brings this motion with unclean hands.

13



Iv.
CONCLUSION

Based on the foregoing facts, arguments, and points of law,
Pioneer respectfully, yet earnestly, urges the Board to deny this
motion for sanctions. This motion is moot based upon an agreement
between the parties to resolve the dispute. Nevertheless, if the
Board does not find that the motion is moot, Pioneer has not wilfully
evaded a discovery order by the Board in this matter and Pioneer’s
employees were confused as to whether their attendance at the
deposition was required and thus failed to inform Pioneer’s outside
counsel until two days before the deposition. For the foregoing
reasons, Pioneer requests that the Board deny the Applicant’s motion
for sanctions including dismissal.

DATED: August 4, 2003

SKOUSEN & SKOUSEN

A Professional Corpgration
Bﬂlm / A~

Robert J. Dlusén/ ™~

Skousen & Pkgusen

12400 Wilshi¥re Boulevard, Suite 900

Los Angeles, California 90025-1060
Telephone: (310) 277-0444

Facsimile: (310) 782-9579

Attorneys for Opposer Pioneer Kabushiki
Kaisha dba Pioneer Corporation

14




DECLARATION OF ROBERT JAMES SKOUSEN IN SUPPORT OF

OPPOSER’S OPPOSITION TO MOTION FOR SANCTIONS

I, Robert James Skousen, certify as follows:

1. I am an attorney duly licensed to practice law in the State
of California. I am employed by, Skousen & Skousen, P.C., which
represents Opposer Pioneer Corporation (“Pioneer”) in this matter. 1
make this declaration in support of Opposer’s opposition to
applicant’s motion for sanctions.

2. On June 6, 2002, I received Applicant’s deposition notice
for Pioneer’s 30 (b) (6) designee and Mr. Craig McManis, a Pioneer
employee. The depositions were scheduled for July 2, 2003 in Los
Angeles, California. I informed Mr. McManis and Mr. Paul Smith,
General Counsel for Pioneer North America, Inc., of Dpplicant’s
intention to take the depositions of Pioneer’s 30 (b) (6) designee and
Mr. Craig McManis on July 2, 2003.

3. on June 30, 2003, Pioneer’s employees informed me that they
were unavailable for the depositions on July 2, 2003 due to a
scheduled business trip out of state.

4. on June 30, 2003, after I learned that Pioneer’s employees
were unavailable, I immediately informed Mr. William McGrath, attorney
for applicant, by facsimile that Mr. McMannis and Johnston were
unavailable for their deposition.

5. Pioneer’s failure to appear at their deposition was due to
the individual employees’ mistaken beliefs that they did not have to

appear for their deposition due to rumors of settlement discussions.

15




6. On at least three occasions, I have offered alternative

dates for Applicant to depose Pioneer’s employees, Messrs. Johnston

[
-

;ﬁand McManis. Neither this firm nor Pioneer has ever refused to
P?produce Messrs. Johnston and McMannis for their depositions in this
matter.

7. On July 18, 2003, I sent a letter to Mr. McGrath indicating
that we would make Messrs. Johnston and McManis available for
discovery deposition on several dates at the end of July and the
beginning of August 2003.

8. On July 24, 2003, in follow-up to my telephone conversation
with Mr. McGrath, I sent a letter to Mr. McGrath indicating that both
Mr. McManis and Mr. Johnston were available on August 5 or 6, 2003 in
Chicago, Illinois. My letter specifically stated that both deponents
were being produced in a good faith effort to resolve Applicant’s
motion for sanctions.

9. On July 25, 2003, I received a letter from Mr. McGrath with
a counter-offer for resolving the dispute over the depositions and for
the withdrawal of this motion for sanctions. Mr. McGrath’s letter
asked that Pioneer have its witnesses appear in Chicago and that
Pioneer pay his expenses in traveling to Los Angeles on July 1, 2003.

10. Thereafter, on July 28, 2003, I conveyed my client’s
acceptance of the proposal set forth in Mr. McGrath’s July 25, 2003
letter. My letter clearly stated that the offer was being accepted
for the specific purpose of resolving the pending motion for

sanctions.

16




?i 11. Thereafter, on August 1, 2003, I spoke with Mr. McGrath by

‘telephone and he informed me that he wanted to postpone taking the

ol
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%gdepositions to a date in the future. Mr. McGrath also sent a
&?confirming letter to me dated August 1, 2003 indicating that he was
postponing the depositions to a “mutually agreeable date in the
future.”

12. Attached hereto and incorporated herein by reference are
true and correct copies of the following documents submitted in
support of this motion to compel:

Exhibit A-June 30, 2003 letter from Robert Skousen to
William McGrath;

Exhibit B-July 18, 2003 letter from Robert Skousen to
William McGrath;

Exhibit C-July 24, 2003 letter from Robert Skousen to
William McGrath;

Exhibit D-July 25, 2003 letter from William McGrath to
Robert Skousen;

Exhibit E-July 28, 2003 letter from Robert Skousen to
William McGrath;

Exhibit F-August 1, 2003 letter from William McGrath to

Robert Skousen.

17




:' I declare under penalty of perjury under the laws of the United

States of BAmerica that the foregoing is true and correct.

:gthls the 5t" day of August 2003. /4///

Rober . Bkousen

18
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**Robert James Skousen, Esq.
;% Tim H. Lan, Esqg.

SKOUSEN & SKOUSEN

A Professional Corporation

. 12400 Wilshire Boulevard, Suite 900

' 1,05 Angeles, California 90025-1060

Telephone: (310) 277-0444
Facsimile: (310) 782-9579

Attorneys for Pioneer Kabushiki Kaisha

dba Pioneer Corporation

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PIONEER KABUSHIKI KAISHA dba
PIONEER CORPORATION,

Opposer,

vS.

HITACHI HIGH TECHNOLOGIES
AMERICA, INC. f/k/a NISSEI
SANGYO AMERICA, LTD.

Applicant.

et e e e e e N N N e N e S S S e

Opposition No.: 125,458
Mark: SUPERSCAN ELITE
Serial No.: 76/208230
Published: March 19, 2002

DECLARATION OF CRAIG MCMANIS




DECLARATION OF CRAIG McMANIS

I, Craig McManis, certify as follows:

1. I am an employee of Pioneer Corporation and my
current job title is Vice President of Nation Account and
Industrial Display. Formerly, I was employed by Pioneer North
America, a subsidiary of Pioneer Kabushiki Kaisha d/b/a Pioneer
Corporation and held the job title of Senior Vice President of
Marketing. I make this declaration in support of Pioneer’s
opposition to the motion for sanctions, including dismissal,
brought by Hitachi High Technologies America, Inc.

2. I was informed on June 6, 2003, by Robert Skousen of
Skousen & Skousen, outside counsel for Pioneer Corporation that
Hitachi High Technologies America, Inc., had noticed my
deposition on July 2, 2003 in the matter.

3. However, I believed that I was not required to attend
my deposition because I had accepted a new position at another
Pioneer subsidiary on April 1, 2003, which was not a party to
this matter. Further, I believed that Russell Johnston would
take my place at the deposition.

4, Moreover, I was unavailable for my deposition on July
2, 2003 because I had a business trip in another state and

could not attend the deposition.
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5. I informed Mr. Skousen on the afternoon of the June 30,

2003 for the first time that I would be unavailable for ny

scheduled deposition on July 2, 2003.

6. I informed Mr. Skousen that I am available for
depositions on August 5 and 6, 2003.

T declare under the penalty of perjury under the laws of
the United States that the foregoing statements are true to the

best of my knowledge, information, and belief.

/ I

Cralg McMannis




{2 Robert James Skousen, Esq.

r%Tim H. Lan, Esqg.

1+ SKOUSEN & SKOUSEN

_+A Professional Corporation

+12400 Wilshire Boulevard, Suite 900

‘*Los Angeles, California 90025-1060
Telephone: (310) 277-0444
Facsimile: (310) 782-9579

Attorneys for Pioneer Kabushiki
Kaisha dba Pioneer Corporation

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PIONEER KABUSHIKI KAISHA dba Opposition No.: 125,458
PIONEER CORPORATION,
Mark: SUPERSCAN ELITE
Serial No.: 76/208230
Opposer, Published: March 19, 2002

vs. DECLARATION OF RUSSELL JOHNSTON

HITACHI HIGH TECHNOLOGIES
AMERICA, INC. f/k/a NISSEI
SANGYO AMERICA, LTD.

Applicant.
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CLARATION OF RUSBELL JORNSTON

DEC AR A e —er——

I, Russell Johnston, ccrtify as Followa:

1. T am an employee of Ploncer Nortlh America, & subsidiary of
Pioneer Kabushiki Kaisha d/b/a Piloneer Corporation (“Picneesr”) and
hold Tha job Litle ot senior Vige Praeaident.

5. I learncd on June 30, 20U3, that HiLachi Nigh ‘lechnolngies
America designated the person most knowledgrable to bé depused on
July 2, 2003.

3. On that samc day, I alse learned that T was fo0 be
designaled Pioneer’'e the person nost knowledg=able,

4. 1 previously balieved that Mz. Craig McMannis weould be
rnesignated as Pipneer’sa pcrson most knowledgeable.

5. 1 could not attend the deposition scheduled for July 2,
2003 because I had a business trip in another state.

6. 1 informed Mr. Skousen on the afternoon of the June 30,
2003 tor tha first time that I would be unavailable for my
schcduled deposition on July 2, 2003.

7. T intormed Mr. Skonaen that I am Availablc for depositione

on July 14, 15, 16, 17, 31, Auguet 1 (afternoon only), 5, and 6,

Ta 105 ADGALES.
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T declare under the penalty of perjury under the iows of the

fnited States that Lhe foregoing stalements are true to the best

of my kuowledge, information, and belicf.

gussell JTohnston
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CERTIFICATE OF MAILING BY FIRST CLASS MAIL

AL AL A M e ——

*
or

I hereby certify that the foregoing described as: PIONEER’S

DECLARATION OF ROBERT JAMES SKOUSEN; DECLARATION OF CRAIG MCMANIS; and

EQOPPOSITION TO APPLICANT’'S MOTION FOR SANCTIONS, INCLUDING DISMISSAL;

DECLARATION OF RUSSELL JOHNSTON is being deposited with the United
States Postal Service, First Class postage prepaid, addressed to the
Assistant Commissioner for Trademarks, Box TTAB No Fee, 2900 Crystal

Drive, Arlington, Virginia 22202-3513. Executed on this, the 5% day

of August 2003. /@

ark Bush

CERTIFICATE OF SERVICE

I hereby certify that the foregoing PIONEER’S OPPOSITION TO
APPLICANT’'S MOTION FOR SANCTIONS, INCLUDING DISMISSAL; DECLARATION OF
ROBERT JAMES SKOUSEN; DECLARATION OF ROBERT JAMES SKOUSEN; DECLARATION
OF CRAIG MCMANIS; and DECLARATION OF RUSSELL JOHNSTON is being
deposited with the United States Postal Service, first class postage
prepaid, in an envelope addressed to William T. McGrath, Esqg., Davis,
Mannix & McGrath, 125 South Wacker Drive, Suite 1700, Chicago,

Illinois 60606.

DATED: August 5, 2003

Ma . Bush
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