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Thi s case now conmes up on opposer’s notion to extend
its testinony period, filed January 6, 2003, and applicant’s
cross notion, filed January 23, 2003, to dismss this
proceeding with prejudice under 2.132(a) “if the Board
determ nes opposer has failed to denonstrate good cause for
its delay and deni es opposer’s notion.”

We turn first to applicant’s notion to dism ss under
2.132(a).

I nasmuch as applicant filed its notion to dism ss
prior to the close of opposer’s testinony, applicant’s
notion to dismss i s denied as premature under
Trademark Rule 2.132(a). Moreover, applicant’s notion
to dismss is not well taken inasnmuch as opposer has
since filed two notices of reliance in this proceeding
during its testinony period. Accordingly, applicant’s

motion to dism ss is denied.



The Board now turns to opposer’s notion to extend.
To prevail on its notion, opposer nust establish good cause
for the requested extension of tinme. See Fed. R Civ.P.
6(b)(1); American Vitam n Products, Inc. v. DowBrands, Inc.,
22 USPQRd 1316 (TTAB 1992); and TBMP Section 5009.

In support of its notion, opposer essentially
argues that because it wll receive applicant’s
di scovery responses during its testinony period, it
needs additional tine to review the responses,
determ ne their sufficiency, and prepare for trial.

In response, applicant argues that the notion to
extend shoul d be deni ed since opposer's notion fails to
establish good cause for an extension of opposer’s
testi nony peri od.

The Board finds that opposer has not established good
cause to warrant an extension of tinme of its testinony
peri od.

First, opposer’s request to extend its testinony period
based on the need for additional tinme to determ ne the
sufficiency of applicant’s discovery responses does not
constitute good cause. Cf. Societa Per Azioni Chianti
Ruf fi no Esportazione Vinicola Toscana v. Colli Spolentin
Spol et oducal e SCRL, 59 USPRd 1383 (TTAB 2001) (“The Board

rejects opposer's contention that opposer's desire to



“formally deal” with certain purported deficiencies in
applicant's discovery responses constitutes good cause for
an extension of opposer's testinony period.”)

Second, opposer’s reliance on receipt of applicant’s
di scovery responses during its testinony period as the basis
for its notion to extend is undercut by its own actions.
Opposer nmutual ly agreed to being served with applicant’s
di scovery responses during its testinony period and knew
that this was a possibility; therefore, opposer cannot now
conplain that recei pt of applicant’s discovery responses
during its testinony period leaves it with insufficient tine
to prepare for trial so that it needs an extension.! Cf
Luehrmann v. Kwi k Kopy Corp., 2 USPQ2d 1303, 1305 (TTAB
1987) (“A party may not wait until the waning days of the
di scovery period to serve his discovery requests or notices
of deposition and then be heard to conplain that he needs an
extensi on of the discovery period in order to take
addi tional discovery.”) Moreover, the Board notes that
opposer had three weeks remaining in its testinony period
once the responses were served, on January 13, 2003, (as

i ndi cated by both parties), which certainly appears to be

1 Al 't hough opposer asserts that it was diligent in the period
precedi ng testinony, we note that opposer waited until the

cl osing days of the discovery period to serve its discovery
requests.



adequate time for review ng applicant’s discovery? and
preparing for trial.® Because the grounds stated in
opposer’s notion do not denonstrate good cause for an
extension of its testinony period, opposer’s notion to
extend i s DEN ED.

Remaining trial dates are reset as follows:

DISCOVERY PERIOD TO CLOSE: CLOSED
30-day testimony period for party in position of plaintiff CLOSED
to close:
30-day testimony period for party in position of defendant June 5, 2003
to close:
15-day rebuttal testimony period for party in position of July 20, 2003

plaintiff to close:

In each instance, a copy of the transcript of testinony
together wth copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of

the taking of testinony. Trademark Rule 2.1 25.

2 In applicant’s response, applicant has stated that its

di scovery responses consi sted of 134 pages. Applicant’s brief at
1.

3 Al t hough applicant’s discovery responses were received by
opposer prior to opposer filing its reply to the notion to
extend, opposer has failed to provide the Board with any specific
information in its reply brief as to why, with sufficient tine
remaining in its testinony period, it was unable to prepare for
trial once it had received and revi ewed applicant’s responses.



Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.1 29.

By the Trademark Trial
and Appeal Board



