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CORRECTI ON

By the Board:

On June 1, 2005, the Board inadvertently issued a copy of
its previously issued decision of April 12, 2005. The Board
intended, instead, to issue the attached deci sion on
opposer’s Request for Reconsideration of that April 15, 2005

deci si on.

The deci sion on Request for Reconsideration is attached.
The period for appeal of the Board' s decision will run from

June 3, 2005.
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UNI TED STATES PATENT AND TRADEMARK CFFI CE

Trademark Trial and Appeal Board

G llette Canada Conpany, dba Oral-B Laboratories
V.
Robi n Research Laboratories, |nc.

Opposition No. 91124984
to application Serial No. 75662006
filed on March 17, 1999

On Request for Reconsideration

M chell e Brownl ee and Raynond J. De Vellis of The Gllette
Conpany for Gllette Canada Conpany.

Patrick J. Coyne and Janmes M Pacious of Collier Shannon for
Robi n Research Laboratories, Inc.

Before Walters, Bucher and Rogers,
Adm ni strative Trademark Judges.

Opi nion by Rogers, Adm nistrative Trademark Judge:

On April 12, 2005, we di sm ssed opposer's opposition
for opposer's failure to bear its burden of proof in regard
to either of the clainms it had asserted. Opposer has filed
a tinely request for reconsideration. Applicant has filed a

brief in opposition to the request for reconsideration.
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I n our decision, we explained why opposer's filing of a
notice of reliance during its rebuttal testinony period was
i nproper. Specifically, we noted that applicant had not
presented any evidence during its assigned testinony period
and there was not, therefore, anything for opposer to rebut;
and we al so noted that opposer's pleaded registrations,
which were the itens covered by its notice of reliance, were
part of its case in chief, so that even if applicant had
presented evidence, introduction of proof of opposer's case
in chief during rebuttal woul d have been i nproper rebuttal.

Qpposer, citing Trademark Rule 2.122(b)(2), 37 CF. R
8§ 2.122(b)(2), now argues that the rule providing for
i ntroduction of status and title copies of a plaintiff's
registrations by notice of reliance does not distinguish
between filing themduring a main testinony period or a
rebuttal testinony period. W construe the argunent as
relying on Rule 2.122(d)(2), which is the correct rule
covering such evidence. Nonetheless, we reject the
argunent. Just because the rule does not differentiate
between a plaintiff's two testinony periods does not nean
that a plaintiff nmay file whatever it wishes during its
rebuttal testinony period. Adherence to such a proposition
woul d eviscerate the distinction between evidence properly
considered part of a plaintiff's case in chief and that

which is properly introduced as rebuttal. W note, too,
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that Trademark Rule 2.121(b)(1) specifies that the Board
Wil set "a testinony period for the plaintiff to present
its case in chief, a testinony period for the defendant to
present its case and to neet the case of the plaintiff, and
a testinony period for the plaintiff to present evidence in
rebuttal." Rule 2.122(d)(2) nust be read in concert with
this rule that precedes it, not in a vacuum

An alternative argunent why we shoul d consider the
notice of reliance, notwithstanding that it was inproperly
filed as rebuttal evidence when there was nothing to rebut,
notes that applicant did not present any evidence of its own
and did not object to plaintiff's filing; and we add, just
to ensure that this argunent is fully considered, that
applicant neither objected to the notice of reliance when it
was filed or in a brief (it did not file a brief). W also
reject this alternative to opposer's first argunent.

Though opposer has not discussed any authority in
support of this argunent, we note that there are decisions
that hold that a party nmay be viewed as havi ng wai ved
certain objections, which mght otherw se be rai sed agai nst
a notice of reliance, if the objections are not pronptly
raised. See authorities discussed in TBMP Section 707.02(a)
(2d ed. rev. 2004). However, such objections are required
when the party filing evidence inproperly wll have an

opportunity to renedy its error. Qpposer could not have
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remedied its error in this instance, because the error was
not a technical or procedural deficiency but, rather, the
filing of inproper rebuttal evidence. As for applicant's
failure to file a brief, an applicant is under no obligation
to do so. See TBWMP Section 801.02(b). W recognize that as
a result of its inaction, applicant never objected to
opposer's inproper rebuttal evidence, but opposer had no
right to presune that the Board woul d consider inproperly

adduced evidence. See Oiginal Appal achian Artworks Inc. v.

Streeter, 3 USPQR2d 1717, 1717 n.3 (TTAB 1987) and TBMP
Sections 702 and 706.

Qpposer's final argunent in its notion for
reconsi deration essentially seeks | eave to introduce as
evi dence, testinony from another proceeding.! This is a
mani festly untinely request, as such evidence nust be
offered "during the appropriate trial period.”" See TBMP
Section 704.13.72

The request for reconsideration is denied.

! pposer states inits notion that the testinony is from Qop

No. 91126804, which would be a proceedi ng cormenced after the

i nstant proceeding. But the attached transcript of the testinony
reveals that it is actually from Opp. No. 91116804 and was taken
prior to commencenent of the instant proceeding.

2 Wil e opposer al so addresses our observation in our decision

di sm ssing the opposition that opposer's witness (not an enpl oyee
or officer of opposer) did not lay a foundation for and establish
her conpetency to testify about marks or registrations owned by
opposer, we need not respond to this. Even if we were to infer,
as opposer requests, that opposer and the enpl oyer of the witness
are rel ated conpanies, the fact remains that the witness did not
testify about opposer's pleaded priority of use of its marks.



