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MOTION UNDER FED. R. CIV. P. 60(b)

Madam: — .
¢ hl .

Applicant through its counsel hereby moves under the provisions of Fed. R. Ci\}; P 60(5

for relief from the Order To|Show Cause mailed by the PTO on July 31, 2003. o

P

Applicant respectfully submits that good cause exists for not entering default in thiS case:
2 .
In reference to the provisioTs of Rule 55(c), it is noted that the court may set aside any\esntry of

default for good cause, and that even if default has been entered, the court may set it aside in
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accordance with the provisions of Rule 60(b). Under Rule 60(b), even in the case where default
has been entered, it can be set aside for a number of reasons including (1) mistake, inadvertence,
surprise, or excusable neglect; as well as (6) any other reason justifying relief from the operation
of a judgment.

Attached hereto is an affidavit in support of applicant's response to this Order To Show
Cause. The affidavit of Ms. Apicella establishes that clerk's responsible for reviewing incoming
mail and entering due dates in the applicant's counsel's docketing system did receive the order
setting dates on May 9, 2003. However, quite inadvertently, while all of the discovery dates
beginning on November 23, 2003, were entered on applicant's docketing system, since the dates
in bold lettering were noted by the docketing clerk, the clerk failed to note the 30-day period in
the opening paragraphs of the document in question for the filing of an Answer, which is not in
bold lettering, and does not include a specific due date. In view thereof, applicant's counsel was
never advised of the due date for the filing of an Answer, and did not take such action. Applicant
therefore respectfully submits that this constitutes the precise type of mistake, inadvertence, and
excusable neglect to which Rule 60(b) is directed.

Applicant's counsel also notes that, while it is not an excuse for the failure to
appropriately answer within the 30-day period, applicant's counsel and counsel for the opposer
were continuing settlement discussions during the time period in question with regard to this
matter. While applicant thus submits that the inadvertence demonstrated herein is fully sufficient
to establish good cause for not entering default in this case, the fact of continued negotiations is
mentioned at this point merely to note that there would be no prejudice to the opposer by
reinstating this case, since opposer certainly expected that this opposition would either proceed

forward or be resolved by settlement thereof.
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In view of the above, it is therefore respectfully submitted that good cause clearly exists

for not entering default judgment in this case and permitting this opposition to continue forward.

Applicant has also submitted the required Answer in connection with this matter should it be

granted.

Date: August §, 2003

Respectfully submitted,

LERNER, DAVID, LITTENBERG,
KRUMHOLZ & MENTLIK, LLP

600 South Avenue West

Westfield, New Jersey 07090

Tel:  908-654-5000

Fax: 908-654-7866

Attorneys for Applicant, Nice-Pak Products, Inc
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