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By the Board

This case now conmes up on the follow ng notions:

1.

applicant's August 26, 2002
and/ or judgnment on the pleadings for plaintiff’s

failure to take testinony”

2.132;

. opposer’s Septenber 16, 2002

opposer’s testinony period;
opposer’s Septenber 16, 2002
opposer’s Septenber 16, 2002

strike,
conpel ,

for leave to file an

notion for di sm ssal

under Trademark Rul e

notion to reopen

notion to conpel; and
conbi ned notion to
anended notion to

and reservation of rights to respond;
and opposer’s Novenber 27, 2002 notion for | eave
to file a sur-reply brief to applicant’s notion
for disnmissal and/or judgment on the pleadings.?

As background we note that the Board issued a tri al

order in this case on Cctober 26, 2001, pursuant to which

t he di scovery period was set to close on May 14, 2002, and

! Applicant indicates that it is now known as Terra Harvest
However, there in nothing in the USPTO

Foods, | ncorporated.
assi gnnment dat abase t hat

512. 03.

reflects this change. See TBMWP §



opposer's testinony period was set to close on August 12,
2002. We turn first to opposer’s notion to strike
applicant’s foll ow ng subm ssi ons:
Applicant's Reply to Response by Plaintiff/Opposer to
Motion for Dismssal and/or Judgnent on the Pleadings

for Failure to Take Testinony, dated Cctober 7, 2002;

Suppl enent al Decl arati on of George H Kobayashi and
Exhibits 1-4, dated Cctober 7, 2002;

Decl arati on of Nancy E. Sasanoto and Exhibits 1-2
dated Cctober 7, 2002;

Applicant's Response to Opposer's Mdition to Reopen
Testinmony dated COctober 7, 2002; and

Applicant's Response to Plaintiff/Qpposer's Mtion to

Conpel Discovery and Menorandum in Support, dated

Cct ober 7, 2002.

Qpposer argues that it served its notion to reopen,
notion to conpel and response to applicant’s notion to
di sm ss by Federal Express on Septenber 13, 2002; that
applicant’s responses were due by Cctober 3, 2002; that
applicant served its responsive docunents on Cctober 3, 2002
and, therefore, the subm ssions noted above shoul d be
stricken. Opposer also argues that the Board generally
di scourages reply briefs. Qpposer further requests that, if
its motion to strike is denied, it be allowed tinme to file
responses to the subm ssions noted above.

In response, applicant explains that it m scal cul ated

its response date fromthe date of receipt rather than from

2 Sur-replies are given no consideration by the Board. Cpposer’s
nmotion is accordingly denied.



the date of service, resulting in a four-day delay that does
not prejudice opposer. Applicant also states that the reply
bri ef opposer seeks to strike is necessary to clarify new

i ssues raised by opposer in its response to applicant’s
notion to dismss. Applicant adds that if the Board strikes
the reply brief, applicant notes that the argunents and
supporting declarations and exhi bits were incorporated by
reference in applicant’s response to opposer’s notion to
reopen.

Since the subm ssions were filed only four days |ate,
and in view of applicant's explanation, we exercise our
di scretion and accept applicant's subm ssions. Accordingly,
opposer's notion to strike is denied. Opposer’s alternate
request that the Board all ow opposer tinme to file responses
to the subm ssions noted above wll be dealt with later in
t hi s deci si on.

We turn next to applicant’s notion to dism ss and
opposer’s notion to reopen its testinony period. |In support
of its notion to dismss, applicant states that opposer’s
testinony period closed on August 12, 2002; that opposer did
not offer any evidence or take testinony of any w tnesses;
and that the parties never agreed to an extension of any of
the testinony periods; and thus, pursuant to Trademark Rul e
2.132, applicant is entitled to dism ssal of the opposition

proceedi ng and entry of judgnent in its favor.



Qpposer argues that its failure to present testinony
during its assigned testinony period was the result of
excusabl e neglect. Specifically, opposer alleges that it
was opposer’s understanding that the parties had agreed that
applicant was to conplete its discovery obligations before
opposer was required to present its evidence in the case;
that applicant had put opposer on notice that it intended to
file a notion to restrict the issues for trial; that the
parties were involved in ongoing bilateral settlenent
negotiations during the critical tinme period during which
opposer's testinony period el apsed; and that during the
critical period through the close of the discovery period,
opposer was unable to discuss the case or its settlenent
with its counsel due to unforeseen circunstances beyond its
control

We first turn to opposer's notion to reopen its
testinony periods. The notion is governed by Fed. R Civ.
P. 6(b), nade applicable to Board proceedi ngs by Tradenmark
Rule 2.116(a). Rule 6(b) provides as foll ows:

(b) Enlargenent. When by these rules or by a

notice given thereunder or by order of court an

act is required or allowed to be done at or within

a specified tine, the court for cause shown may at

any tinme in its discretion (1) with or wthout

notion or notice order the period enlarged if

request therefor is nmade before the expiration of

the period originally prescribed or as extended by

a previous order, or (2) upon notion nade after

the expiration of the specified period permt the

act to be done where the failure to act was the
result of excusable neglect; but it may not extend



the time for taking any action under Rules 50(b)

and (c)(2), 52(b), 59(b), (d) and (e), 60(b), and

74(a), except to the extent and under the

conditions stated in them

| nasnuch as opposer's testinony periods al ready had
| apsed by the tinme that opposer filed its notion, opposer is
not entitled to have its testinony period reopened unl ess
the Board, in its discretion, determ nes that opposer's
failure to present testinony or other evidence during that
previ ousl y-assi gned testinony period was the result of
excusabl e neglect. Fed. R Gv. P. 6(b)(2). The question
of what constitutes excusable neglect is within the sound
di scretion of the Board. See TBMP 88 509.01 and 535. 02.

As clarified by the Suprenme Court in Pioneer I|Investnent
Servi ces Conpany v. Brunswi ck Associates Limted
Part nership, 507 U S. 380 (1993) (hereinafter “Pioneer”),
and foll owed by the Board in Punmpkin. Ltd. v. The Seed
Corps, 43 USPQ2d 1582 (TTAB 1997), a determ nation of
whet her a party's neglect is excusable is an equitable one
whi ch takes into account all relevant circunstances
surrounding the party's delay or om ssion, including (1) the
danger of prejudice to the nonnovant, (2) the length of the
delay and its potential inpact on judicial proceedings, (3)
the reason for the delay, including whether it was within

t he reasonabl e control of the novant, and (4) whether the

novant acted in good faith. Pioneer, 507 U S. at 395.



Appl yi ng these principles to the present case, we find
that no bad faith can be attributed to opposer on this
record, and it does not appear fromthis record that any
| egal |y cogni zabl e prejudice to applicant would result from
granting opposer’s notion to reopen, that is, there has been
no showi ng that any of applicant's w tnesses and evi dence
have becone unavail able as a result of the delay in
proceedi ngs. See, e.g., Pratt v. Philbrook, 109 F.3d 18
(1st Cir. 1997); see also Paolo's Associates Ltd.
Partnership v. Bodo, 21 USPQ2d 1899, 1904 (Commr 1990). In
view thereof, the Board finds that the first and fourth
Pi oneer factors weigh in favor of a finding of excusable
negl ect .

Turning to the third Pioneer factor, i.e., the reason
for the delay, including whether it was wthin the
reasonabl e control of the novant, the Board finds that
opposer's failure to present evidence during its assigned
di scover and testinony periods was caused by circunstances
whol |y wi thin opposer's reasonable control. |In support of
its notion to reopen, opposer has submtted the declaration
of its counsel, Valerie du Laney. Opposer clearly was
remss in failing to request an extension of its testinony
period or suspension of the proceeding. |ndeed, opposer
does not contend that it was unaware of the trial deadlines.

As such, the critical inquiry is whether opposer's oversight



in filing a notion to extend is excused by its participation
in other matters regarding this case.

As regards opposer's contention that the parties were
continuing to explore settlenment possibilities during
opposer's testinony period, it is well established that the
nere exi stence of settlenent negotiations al one does not
justify a party's inaction or delay. See Cheney v. Anchor
G ass Container Corp., 71 F.3d 848 (8th Cir. 1996). Parties
engaged in proceedi ngs before the Board frequently discuss
settlenent, but the existence of such negotiations or
offers, without nore, does not excuse them from conplying
with the deadlines set by the Board or inposed by the rules.

Qpposer brought this case and, in so doing, took
responsibility for noving forward on the established
schedule. As required by the scheduling order, as reset,
opposer had an obligation to take testinony or otherw se
i ntroduce evidence in furtherance of its claimby August 12,
2002 or, alternatively, to file, on or prior to that date, a
notion to extend its testinony period.

Because the reason for opposer's failure to present
evidence during its assigned testinony periods was whol |y
wi thin the reasonabl e control of opposer, the third Pioneer
factor weighs heavily against a finding of excusable

negl ect .



As for the second Pioneer factor, i.e., the length of
the delay and its potential inpact on judicial proceedings,
the Board notes that discovery closed on May 14, 2002, and
opposer's testinony period closed on August 12, 2002 and
t hat opposer did not file its notion to reopen until
Sept enber 16, 2002, four nonths after discovery closed and
one nonth after opposer’s testinony period closed. However,
in addition to the tinme between the expiration of the tinme
for taking action and the filing of the notion to reopen,
the calculation of the |l ength of the delay in proceedi ngs
al so nust take into account the additional, unavoidable
delay arising fromthe tine required for briefing and
deciding the notion to reopen.

The i npact of such delays on this proceedi ng, and on
Board proceedi ngs generally, is not inconsiderable.
Proceedi ngs before the Board already are quite | engthy
because they nust be conducted on the witten record rather
than by live testinony. The Board, and parties to Board
proceedi ngs generally, clearly have an interest in
m nim zing the amount of the Board's tinme and resources that
nmust be expended on matters, such as nobst contested notions
to reopen tinme, which cone before the Board solely as a
result of sloppy practice or inattention to deadlines on the
part of litigants or their counsel. The Board's interest in

deterring such sl oppy practice weighs heavily against a



finding of excusabl e neglect, under the second Pi oneer
factor. Additionally, we find that opposer’s |ack of
diligence in this case has had an adverse inpact on judicial
proceedi ngs, both in this case and with respect to the
Board's ability to effectively use its time and resources.

In the Board' s considered opinion, the dom nant factors
in the "excusable neglect” analysis in this case are the
second and third Pioneer factors. The absence of prejudice
and bad faith in this case, under the first and fourth
Pi oneer factors, is outweighed by the conbination of
ci rcunst ances under the second and third Pioneer factors
which are present in this case: opposer's failure, caused
sol ely by opposer's negligence and inattention, to present
evidence during its testinony period; and the unnecessary
and ot herwi se avoi dabl e del ay of this proceedi ng and
expenditure of the Board' s resources, which are direct
results of opposer's negligence; and the Board' s clear
interest in deterring such negligence in proceedi ngs before
it, an interest which is shared generally by all litigants
W th cases pendi ng before the Board.

In short, after consideration of all of the
circunstances in this case and of the relevant authorities,
and in the exercise of its discretion after a careful
bal anci ng of the Pioneer factors, the Board finds that

opposer has not denonstrated that its failure to present



evidence during its assigned testinony period was the result
of excusable neglect. Accordingly, opposer's notion to
reopen its testinony period is denied. Fed. R Cv. P
6(b)(2).

W turn now to applicant’s notion to di smss pursuant
to Trademark Rule 2.132 based on opposer’s failure to take
testinmony. Trademark Rule 2.132(a) states that if the tine
for taking testinony by the plaintiff has expired and the
plaintiff has not taken testinony or offered any other
evi dence, the defendant may nove for dism ssal on the ground
of failure to prosecute, and that in the absence of a
showi ng of good and sufficient cause by plaintiff, judgnent
may be rendered against plaintiff. The “good and sufficient
cause” standard, in the context of this rule, is the
equi val ent of the “excusabl e neglect” standard.

In view of our denial of opposer's nobtion to reopen its
testinony period based on opposer’s failure to denonstrate
excusabl e negl ect, and inasnmuch as opposer failed to offer
any evi dence what soever in support of its clains during the
period assigned to opposer for presentation of its case-in-
chief, we find that opposer has failed to carry its burden
of proof in this case, and that opposer therefore cannot
prevail herein. See Hewlett- Packard Co. v. O ynpus Corp.,
931 F.2d 1551, 18 USP@@d 1710 (Fed. G r. 1991) (applicant

entitled to dism ssal where opposer failed to submt any

10



evidence during its testinonial period); Sanyo Watch co,
Inc. v. Sanyo Electric Co., Ltd., 691 F.2d 1019, 215 USPQ
833 (Fed. Cir. 1982) (sane). Applicant’s notion to dismss
is granted.

Qpposer’s notion to conpel is dismssed as noot and
untinely inasnuch as the Board has deci ded that opposer’s
testinony period has expired and a notion to conpel nust be
filed before the opening of opposer’s testinony period.

As to opposer’s request that we allow tinme for opposer
to respond to various subm ssions of applicant’s for which
opposer filed, and the Board denied, a notion to strike, the
Board denies this request, inasmuch as opposer had anpl e
opportunity to show why its failure to present testinony in
this case was the result of excusabl e negl ect.

Accordingly, the opposition is dismssed with

prej udi ce.
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