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On February 6, 2002, counsel for opposer contacted the
Board to determne the status of this matter in light of the
Board’ s order of January 30, 2002.1!

Di scovery and Trial Dates

Counsel inquired first as to the dates set in the
January 30 order. It was quickly determ ned that opposer’s
| at est consent notion to extend discovery and trial dates
was not associated with the file prior to issuance of the
January 30 order. In view of the parties’ settlenent
negoti ati ons, proceedi ngs herein are SUSPENDED until SI X
MONTHS fromthe mailing date of this action, subject to the
right of either party to request resunption at any tine.
See Trademark Rule 2.117(c).

In the event that there is no word fromeither party
concerning the progress of their negotiations within the

next six nonths, the Board will issue an order resum ng

! The order instituted the counterclaimto cancel Registration
No. 2,457,235, and reset discovery and trial dates.
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proceedi ngs and resetting trial dates, including the tine
for discovery. If, during the suspension period, the
parties or their attorneys should have a change of address,
the Board should be pronptly inforned.

Parties to this Proceedi ng

Second, counsel noted that the name of the opposer in
t he caption had been changed from “Russell Sinmmons” to “Rush
Media LLC.” The undersi gned assured counsel that he would
examne the file and take any corrective acti on necessary.
Unfortunately, exam nation of the file has raised a nunber
of questions regarding the real parties in interest for
t hi s proceedi ng.

The subject application was published for opposition on
January 30, 2001. On February 7, 2001, a request for
extension of tinme to oppose until April 2, 2001, was filed
by “DJR Hol di ngs, LLC.” On March 30, 2001, a notice of
opposition was filed. The opposition nanmed as opposer

RUSSELL SI MVONS ...individually and as the principal

owner, mgjority sharehol der and/or controlling nenber

of RUSH COVMUNI CATI ONS, INC., a New York corporation ..,

RUSH MEDI A, LLC, a New York limted liability conpany

.., RUSH ASSOCI ATED LABELS, INC., a New York corporation
... and DJR HOLDI NGS, LLC, a New York limted liability

company...
The fee for one opposer acconpani ed the notice of

opposition, and the caption on the notice of opposition —

and on opposer’s subsequent papers — naned only Russel

Si mmons as the opposer herein. Absent settlenent, when
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proceedi ngs herein resune, the parties will be required to
address the foll ow ng issues:

(1) Who is the opposer in this proceeding? M.
Simmons is the only naned opposer, but many of the asserted
mar ks appear to be owned and used by the separate | egal
entities also referenced in the pleading.?

(2) Inasmuch as the extension of tine to oppose was
filed solely in the nanme of DIJR Holdings, LLC, is the notice
of opposition by M. Simons untinely, because of |ack of
privity? Likew se, to the extent other identified entities,
nanely, Rush Conmmuni cations, Inc., Rush Media, LLC, and Rush
Associ ated Labels, Inc., were intended to be joint opposers,
is opposition by each of themuntinely, because of |ack of
privity?3

(3) If there is nore than one opposer that can show
privity with the potential opposer, an opposition fee (in
this case, $600.00) nust be submitted for each opposer.

(4) |If Rush Media, LLC is not a proper opposer in this
proceedi ng, applicant nay be required to bring its
counterclaimas a separate cancell ati on proceedi ng or nove

to join Rush Media, LLC as a party.

. 000.

2 At least one of the opposer’s pending applications identified
in the notice of opposition, App. No. 76/045, 645, has since
matured into a registration. Registration No. 2,457,235, owned
by Rush Media, LLC, is the subject of applicant’s counterclai m
% See TBMP 8§ 206.02 and 303.05(a)-(c).
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