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MOTION FOR SUMMARY JUDGMENT

Opposer/Petitioner, Amazon.com, Inc. (“Amazon.com”), hereby moves for summary

judgment pursuant to Fed. R. Civ. P. 56 on its

Opposition to United States Trademark

Application Serial No. 75-938,128 for “COSMETICSAMAZON.”

The motion is made on the ground that the COSMETICSAMAZON designation so

resembles Amazon.com’s famous AMAZON.COM® mark as to be likely, when applied to goods

and services of Applicant/Respondent, Von Eric Lerner Kalaydjian (“Kalaydjian™), to cause

confusion, or to cause mistake, or to deceive, and is likely to dilute the distinctive quality of the

OO O 0

25561404.1

08-01-2005

U.S. Patent & TMOfc/TM Mail ReptDt. #




AMAZON.COM® mark. Thus, Kalaydjian is not entitled to registration of the mark set forth in
Application Serial No. 75-938,128, and registration of the mark should be refused pursuant to 15
U.S.C. § 1052(d).

Amazon.com’s motion is supported by Amazon.com’s Memorandum in Support of its
Motion for Summary Judgment, the Affidavit of Katherine Savitt in Support of Amazon.com’s
Motion for Summary Judgment and the Affidavit of Sarah Silbert in Support of Amazon.com’s
Motion for Summary Judgment, the exhibits attached thereto, and the pleadings herein.

Respectfully Submitted,

DATED: August 1, 2005

Los Angeles, California 90071
Telephone:  (213) 892-9237
Facsimile: (213) 680-4518

CERTIFICATE OF SERVICE

I, Laura Murphy, hereby certify that I have mailed a true and correct copy of the
foregoing MOTION FOR SUMMARY JUDGMENT, with sufficient postage affixed, on this 1*
day of August, 2005, to the Respondent herein at the address 4226 Scandia Way, Los Angeles,

California 90065-4329.
w | Mo )
L4ura Murphy /
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

Certificate of Mailing Under 37 CFR §1.10
I hereby certify that this MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT is being deposited with
the U.S. Postal Service as Express Mail No. EV613591121US in
an envelope addressed to: U.S. Patent & Trademark Office,

In re Serial No. 75-938,128

AMAZON.COM, INC.
1200 12™ Avenue South, Suite 1200
Seattle, Washington 98144,

Opposer,
V.

VON ERIC LERNER KALAYDIJIAN
4226 Scandia Way
Los Angeles, California 90065,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

Opposition No. 91,122,000

MEMORANDUM IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT

Opposer/Petitioner, Amazon.com, Inc. (“Amazon.com”), hereby moves for summary
judgment pursuant to Fed. R. Civ. P. 56 on its Opposition to United States Trademark
Application Serial No. 75-938,128 for “COSMETICSAMAZON.” The COSMETICSAMAZON
designation so resembles Amazon.com’s famous AMAZON.COM® mark as to be likely, when
applied to goods and services of Applicant/Respondent, Von Eric Lerner Kalaydjian

(“Kalaydjian™), to cause confusion, or to cause mistake, or to deceive, and is likely to dilute the
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distinctive quality of the AMAZON.COM® mark. Thus, Kalaydjian is not entitled to registration
of the mark set forth in Application Serial No. 75-938,128, and registration of the mark should be
refused pursuant to 15 U.S.C. § 1052(d).

L BACKGROUND

This proceeding was brought by Amazon.com to prevent registration of Application
Serial No. 75-938,128, filed as an Intent to Use application under Section 1(b) of the Lanham Act,
15 U.S.C. § 1051(b). The alleged mark in question is COSMETICSAMAZON for “retail store
and on-line ordering services featuring skin tanning preparations, namely lotions, creams, gels
and oils, sunblock lotion to be applied to the skin and lips, cosmetics and skin cleaning
preparations, namely facial soap, body soap, bath oil, hair shampoos and conditioners, skin
lotions, face and body cleansers, colognes, eau de toilette, and perfumes.”

Amazon.com  moves for summary  judgment that  registration  of
“COSMETICSAMAZON?” be refused because use of the proposed mark in the manner specified
in the application is likely to cause confusion, mistake, or deception of consumers of
Amazon.com’s goods and services. The record supporting Amazon.com’s position is
substantial; more importantly for purposes of this motion, it is uncontroverted.

A. Amazon.com and the Famous AMAZON.COM® Mark

Amazon.com was at the forefront of the Internet revolution, and is one of the best-known
Internet retailers in the world today. Affidavit of Katherine Savitt in Support of Amazon.com’s
Motion for Summary Judgment (“Savitt Aff.”), § 16. Amazon.com was one of the first
corporations to make the name of its business identical to the domain name from which its
business operates—such that anyone using the Internet to find its Web site need only remember

the name of the company. 7d., 3 and Exs. B and C.
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Since its inception, the Amazon.com Site has continuously operated from the Internet

address <www.amazon.com> (“Amazon.com Site”). Id., § 10 and Exs. A, B and D. When

Amazon.com opened its cyber-doors, its site primarily featured books. Before Kalaydjian’s
Application was filed, however, Amazon.com expanded its operations to include an
exceptionally broad selection of products, from books to DVDs, to electronics, to personal care
products, to toys to jewelry to clothing. /d., Y 7 and Exs. J and K.

Before Kalaydjian filed his Application (on March 8, 2000), Amazon.com had offered
under its mark the goods and services described in the application for COSMETICSAMAZON.
On January 24, 2000, Amazon.com announced a strategic alliance with Drugstore.com, which
allowed Amazon.com’s customers to purchase health, beauty, and personal care products,
including skin tanning preparations, cosmetics, skin cleaning preparations, and perfumes, from
Drugstore.com on the Amazon.com online retail store. Id., 9 and Ex. H. Amazon.com
continues to offer for sale products in each of these categories on the Amazon.com Site.
Amazon.com owns Registration No. 2,837,138 for AMAZON.COM?® for automated and
computerized trading of goods and online mail order services featuring, among other things,
“soaps, perfumery, cosmetics” and “cosmetic utensils;” Registration No. 2,832,943 for
AMAZON® and Registration No. 2,649,373 for AMAZON.COM OUTLET® for electronic
retailing services via computer and on-line searchable database featuring, among other things,
“soap, perfumery, cosmetics” and “cosmetic utensils” (collectively, the “Amazon.com Marks™).!

Id, Y9 and Ex. J and L.

! The full description of goods and services described in Amazon.com’s Registration Nos. 2,837,138, 2,649,373 and
2,832,943 are set forth in the Savitt Aff., § 9. Amazon owns over 20 additional US registrations for
AMAZON.COM® and related marks. Copies of Amazon.com’s United States registrations of trademarks
incorporating the term “AMAZON?” are attached as Exhibit J to the Savitt Aff.
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Over the past ten years, Amazon.com has experienced tremendous success that has made
it the envy of its competition. Beginning with only two employees, and operating from the
garage in the home where Amazon.com’s founder and his wife lived, Amazon.com is now a
publicly traded company that employs more than 9,000 individuals. Id, § 14. From its
inception, Amazon.com has experienced tremendous growth. Amazon.com’s revenues in fiscal
2000, the year Kalaydjian filed the application to register COSMETICSAMAZON, were $2.76
billion, up from $1.69 billion the previous year, And significantly greater than its revenues of
$15.7 million in fiscal 1996. Amazon.com’s remarkable growth has continued; in fiscal 2004,
Amazon.com earned revenues of almost $7 billion. 7d., § 13 and Ex. K.

The term “Amazon.com” is not only the name of Opposer/Petitioner’s company, but the
most important and easily recognized identifier of the goods and services it offers. There is a
particularly close association among consumers between Amazon.com the business, the
AMAZON.COM® mark, and the products and services offered under the Amazon.com
designation. For millions of consumers, the name “Amazon.com” has come to represent wide
selection, free shipping, fast delivery, fair pricing, and excellent security for Internet
transactions. Id., 9 10, 15-16 and Exs. L-O.

There is no doubt that the AMAZON.COM?® mark is one of the best known trademarks in
America. Just a few examples should suffice to demonstrate how ubiquitous this symbol has
become:

o Tens of millions of customers in the United States have made purchases through

the Amazon.com Site. Every one of these purchasers has, at a minimum, seen the

AMAZON.COM® mark on the Web site, on the packaging in which his or her
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order was shipped, and in email communications that confirm each order. Id. 1
17 and 19 and Ex. Q and R.

Many millions more have come to know the AMAZON.COM® mark through
Amazon.com’s extensive advertising in a variety of media. Since 1996,
Amazon.com has invested substantially in advertising and promoting the
AMAZON.COM® marks throughout the United States and the world. All of
Amazon.com’s advertising makes prominent use of the AMAZON.COM®
mark—on television and radio, and in newspapers and magazines. /d., § 20 and
Exs. Sand T.

A survey by Media Metrix, a company that monitors traffic to popular e-
commerce Web sites, identified the Amazon.com Site as one of the most
frequently visited shopping sites on the Internet in December 2000 and the year
2001 (ahead of such popular sites as <eBay.com>), and the largest seller of books
(ahead of sites operated by Barnes & Noble and Borders), music (ahead of sites
oﬁerated by Tower Records and BMG Music), toys, software (ahead of sites
operated by Bestbuy.com and CompUSA.com) and video (ahead of the Reel.com
and BlockBuster.com sites). Id., ] 18 and Ex. P.

Amazon.com has been the subject of significant media coverage, including cover
stories in Fortune (May 24, 1999) and Business Week (September 27, 1999).
Lengthy pieces about Amazon.com touting the company’s success have also
appeared in the Money & Business section of The New York Times, Time
Magazine, USA Today, Advertising Age and Wired. Amazon.com’s founder was

named Time Magazine’s “Man of the Year” for 1999, and that issue of Time



devoted more than 25 pages to stories about Amazon.com and its business.
Amazon.com was again profiled in the cover story of the May 26, 2003 issue of
Fortune. Id., Y 24 and Ex. B.

. The Amazon.com name is found on literally thousands of Internet Web sites. Not
only do important Internet retailers (e.g., AOL.com) carry Amazon.com “banner”
ads on their homepages, but more than 800,000 other Web site operators around
the world have become Amazon.com “Associates,” and are thus permitted to link
to the Amazon.com site and to display the AMAZON.COM® mark on their Web
sites. Id., §9 22 and 23 and Exs. V and W.

. A 2000 study by Interbrand Group, a leading international brand consultancy
company, identified Amazon.com as one of the most valuable trademarks in
America, ahead of such valuable brands as “Hilton” and “Guinness.” Interbrand
has included Amazon.com in its ranking of the 100 most valuable brands in each
subsequent year and, in 2005, estimated that the Amazon.com brand was worth
substantially more than $4 billion. /d., § 24 and Ex. X.

Moreover, the AMAZON.COM® mark is famous by virtue of its inherent distinctiveness
and substantial secondary meaning as a designation of the source of the products Amazon.com
sells and by its continuous and broad use for virtually the entire life of the Internet as a
commercial medium. The AMAZON.COM® mark is particularly well known among Internet
users, the trading areas and channel of trade used by both Complainant and Respondent. No
other major on-line business uses any variant of “Amazon” in its name, very few registered

trademarks use the term “Amazon” in connection with the goods described in the application for
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COSMETICSAMAZON and sold by Amazon.com. Id., Y 12; Silbert Affidavit in Support of
Amazon.com’s Motion for Summary Judgment (“Silbert Aff.””), q 23-25 and Exs. F and H.

B. Kalaydjian and his Alleged Mark “COSMETICSAMAZON”

On March 8, 2000—five years after Amazon.com began doing business, and after the
AMAZON.COM mark had already become strong and famous—Kalaydjian filed an intent-to-
use application Serial Number 75-938,128 to register “COSMETICSAMAZON?” as a trademark
for “retail store and on-line ordering services featuring skin tanning preparations, namely
lotions, creams, gels and oils, sunblock lotion to be applied to the skin and lips, cosmetics and
skin cleaning preparations, namely facial soap, body soap, bath oil, hair shampoos and
conditioners, skin lotions, face and body cleansers, colognes, eau de toilette, and perfumes”
(emphasis supplied). The goods and services and channels of trade described in the
COSMETICSAMAZON application are identical or nearly identical to the goods and channels
of trade sold and used by Amazon.com and described in Amazon.com’s Registrations for the
Amazon.com Marks. Savitt Aff., § 9 and Ex. J. Moreover, the COSMETICSAMAZON
designation uses the term “Amazon,” the primary, distinctive component of Amazon.com’s
registered marks, adding only the descriptive term “COSMETICS.”

C. Kalaydjian’s Discovery Default and Refusal to Comply with the Order of the
Trade Mark Trial and Appeal Board Compelling Discovery Responses

Amazon.com filed a Notice of the instant Opposition No. 91,122,000 on February 3,
2001. Silbert Aff., 2. On March 2, 2001, Amazon.com filed a lawsuit in the United States
District Court for the Central District of California entitled Amazon.com, Inc. v. Von Eric Lerner
Kalaydjian d/b/a Amazon Cosmetics and Tan Products, Case No. CV 01-02041 R (ADJx) (the

“Action”). The complaint in the Action alleged, among other things, claims for trademark
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infringement, trademark dilution and violation of the Anticybersquatting Consumer Protection
Act arising from Kalaydjian’s registration of, and operation of a Web site from, the domain name
<amazontan.com>. Id., 3. On September 25, 2001, the Trademark Trial and Appeal Board
(“TTAB”) suspended Amazon.com’s opposition to COSMETICSAMAZON pending the
outcome of the Action. Id., § 4. In January 2002, the parties entered into a confidential
settlement agreement disposing of the litigation. Kalaydjian no longer “owns” the
<amazontan.com> domain name, and no longer operates a Web site from that Internet address.
The settlement agreement, however, did not resolve the parties’ dispute concerning the
application for COSMETICSAMAZON; thus, on May 5, 2004, the TTAB resumed opposition
proceedings for Opposition No. 91,122,000. Id,, § 5.

On July 1, 2004, Amazon.com served Kalaydjian with Amazon.com’s First Set of
Requests for Admission and Interrogatories, seeking information upon which Kalaydjian plans to
rely in support of his application to register COSMETICSAMAZON as a trademark. Id., § 7
and Exs. A and B. Kalaydjian’s responses were due on July 31, 2004, in accordance with the
Federal Rules of Civil Procedure. Fed. R. Civ. Pro. 33(b)(3) and 36(a); see also TBMP 403.03.
Kalaydjian did not serve responses to the individual Requests for Admission until after the July
31 deadline, and he has never served responses to Amazon.com’s Interrogatory No. 1, which
requests information supporting Kalaydjian’s failure to provide an unqualified admission to each
of the Requests for Admission. /d., §§ 8 - 16. On November 19, 2004, Amazon.com moved to
compel responses to Interrogatory No. 1. Id, 9§ 16. The Trademark Trial and Appeal Board
(“TTAB”) granted Amazon.com’s motion on April 12, 2005, ordering Kalaydjian to serve
responses within 30 days. Id., § 17. Nonetheless, Kalaydjian has, on two separate occasions,

specifically stated that he refuses to serve responses to Interrogatory No. 1, in direct
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contravention of the TTAB’s order.? Id, 99 15 and 19. In its Motion for Sanctions, filed
concurrently herewith, Amazon.com has asked the TTAB to preclude Kalaydjian from
introducing any evidence responsive to Amazon.com’s Interrogatory No. 1 as a sanction for
Kalaydjian’s failure to meet his discovery obligations. Rule 37(b)(2)(B); TBMP § 527.01.

If Amazon.com’s Motion for Sanctions is granted, Kalaydjian will be precluded from
introducing evidence as to the ultimate issues of the likelihood of confusion, see Silbert Aff., Ex.
A (RFAs 23, 24, 28 and 29) and dilution, see id. (RFAs 30, 32 and 33) as well as many of the
elements or foundational factors thereof. Even if the TTAB does not grant the sanctions
requested by Amazon.com, it should grant Amazon.com’s motion for summary judgment and
refuse registration of COSMETICSAMAZON because there is no genuine issue as to any
material fact supporting the likelihood of confusion, and Amazon.com is entitled to judgment as
a matter of law.

II. ARGUMENT
A. Amazon.com Has Standing to Bring the Present Opposition Proceeding.
Amazon.com will be damaged by registration of the mark shown in Application Serial

No. 75-938128, and therefore has standing to oppose registration of the mark. In particular,

Amazon.com will be damaged because of the fame, and Amazon.com’s extensive use of, the
AMAZON.COM ® Marks. The COSMETICSAMAZON designation, when applied to the goods
and services described in the Application, are likely to cause confusion, mistake, or deception
when used contemporaneously with the AMAZON.COM® Mark. Amazon.com thus has
standing to bring this Opposition proceeding. See Alfred Electronics v. Alfred Manufacturing

Co., 333 F.2d 912, 142 U.S.P.Q. 168 (C.C.P.A. 1964).

2 Amazon.com’s efforts to obtain discovery responses from Kalaydjian are described in greater detail in
Amazon.com’s Motion for Sanctions, filed concurrently with this motion.
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B. Legal Standard for Motion for Summary Judgment

Disposing of cases on the basis of summary judgment is economically and judicially
efficient, and is thus strongly encouraged in inter partes cases before the TTAB. Pure Gold, Inc.
v. Syntex, 739 F.2d 624, 627 n.2 (Fed. Cir. 1984); IBN Nat’l Bank v. Metrohost, Inc., 22
U.S.P.Q.2d 1585, 1586 (1992) (granting motions for summary judgment in TTAB cases is
common because the forum seems particularly suitable to this type of disposition).

Accordingly, this motion seeks summary judgment pursuant to Fed. R. Civ. P. 56. A
court (or an agency like the TTAB, which has adopted rules parallel to the FRCP) may grant
summary judgment when the submissions in the record “show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(c). “The inquiry performed is the threshold inquiry of determining whether there is
the need of a trial—whether, in other words, there are any genuine factual issues that properly
can be resolved only by a finder of fact because they may reasonably be resolved in favor of
either party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).

The party opposing summary judgment must “do more than simply show that there is
some metaphysical doubt as to material facts.” Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 485 U.S. 574, 586 (1986). If the responding party’s “evidence is merely colorable or is
not significantly probative, summary judgment may be granted.” Anderson, 477 U.S. at 249-50.

C. Concurrent Use of Kalaydjian’s “COSMETICSAMAZON” Mark and the
Famous AMAZON.COM® Mark Is Likely to Cause Confusion, Mistake or Deception.

Kalaydjian’s mark should be refused registration under Section 2(d) of the Trademark

Act, 15 U.S.C. § 1052, because “COSMETICSAMAZON,” when applied to the goods and
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services described in the application, so resembles the AMAZON ® Marks previously registered
in the United States as to be likely to cause confusion, or to cause mistake, or to deceive.

The court in E. I. DuPont De Nemours & Co., 476 F.2d 1357, 177 U.S.P.Q. 563
(C.C.P.A. 1973) enumerated thirteen factors to be considered in determining whether a
likelihood of confusion has been established: (1) the fame of the senior user’s trademark; (2) the
similarity and nature of the goods or services as described in an application or registration or in
connection with which the senior user’s mark has been used; (3) the similarity of the marks;

(4) identity of trade channels; (5) the degree of care exercised by purchasers; (6) the number and
nature of similar marks in use on similar goods; (7) the variety of goods on which the mark is
used; (8) the extent to which applicant has a right to exclude others from the use of its mark on
its goods; (9) the extent of potential confusion; (10) the market interface between applicant and
owner of a prior mark; (11) the nature and extent of evidence of actual confusion;

(12) concurrent use with evidence of actual confusion; (13) any other established fact probative
of the effect of use. Id..

A finding of likelihood of confusion need not be supported by all, or even a majority of,
the DuPont factors. In re Magestic Distilling Co., Inc., 315 F.3d 1311, 1315 (Fed. Cir. 2003)
(“Not all of the DuPont factors may be relevant or of equal weight in a given case, and ‘any one

39y

of the factors may control in a particular case’”’)(citations omitted); Giant Food, Inc. v. Nation’s
Foodservice, Inc., 710 F.2d 1565 (Fed. Cir. 1983) (reversing dismissal of opposition despite
finding that one out of four DuPont factors considered favored applicant); Specialty Brands, Inc.
v. Coffee Bean Distributors, Inc., 748 F.2d 669, 671 (Fed.Cir. 1984) (court must consider

“pertinent” factors and make likelihood of confusion determination from “the probative facts in

evidence”). When the likelihood of confusion analysis is closely balanced, the question should
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be resolved in favor of the senior user, especially when the senior user’s mark is famous.
McCarthy § 23:64; Specialty Brands, 748 F.2d at 674 (“When balancing the interests in a
famous, established mark against the interests of a newcomer, we are compelled to resolve
doubts on this point against the newcomer”); Nina Ricci, S.A.R.L., v. E.F.T. Enterprises, Inc.,
889 F.2d 1070, 1074 (Fed. Cir. 1989) (“all doubt as to whether confusion, mistake, or deception
is likely is to be resolved against the newcomer, especially where the established mark is one
which is famous™).

Here, the record demonstrates that every relevant DuPont factor favors Amazon.com.
Kalaydjian can identify no evidence to contravene Amazon.com’s showing on each of the factors
relevant to deciding whether consumer confusion is likely (and, if the TTAB grants
Amazon.com’s Motion for Sanctions, Kalaydjian will be precluded from entering any such
evidence even if it existed). Even a cursory analysis of the facts and law supporting
Amazon.com’s claim that a likelihood of confusion will arise from the registration of
COSMETICSAMAZON confirm that summary judgment is appropriate.

1. The AMAZON.COM® Mark is Strong and, Indeed, Famous.

Famous or strong marks enjoy a wide latitude of legal protection. Kenner Parker Toys,
Inc., 963 F.2d at 352. In fact, the “fame” factor, “when present, plays a ‘dominant’ role in the
process of balancing the DuPont factors.” Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1327 (Fed.
Cir. 2000); see also Century 21 Real Estate Corp. v. Century Life of America, 970 F.2d 874, 877
(Fed. Cir. 1992) (““[T]he Lanham Act’s tolerance for similarity between competing marks varies
inversely with the fame of the prior mark’ . . . . Thus, the fame of CENTURY 21 increases the
likelihood of confusion with applicant’s mark™) (quoting Kenner Parker Toys, Inc. v. Rose Art

Indus., Inc., 963 F.2d 350, 352 (Fed. Cir. 1992)). Famous marks are accorded more protection
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because they are more likely to be remembered and associated in the public mind than a weaker
mark. Recot, Inc., 214 F.3d at 1327.

The fame of a mark can be measured by volume of sales, advertising, and length of use.
Giant Food, Inc., 710 F.2d at 1569. Amazon.com has presented substantial and uncontroverted
evidence that the AMAZON.COM® mark is famous a result of Amazon.com’s rapid growth,
Amazon.com’s long use of the AMAZON.COM ® Marks, the widespread promotion and press
coverage of Amazon.com and its marks and Amazon.com’s substantial advertising and
marketing efforts. It is difficult to imagine a more compelling showing of strength than
presented in this record. Kalaydjian, by contrast, has no evidence to contravene Amazon.com’s
showing that the AMAZON.COM® mark is famous, and should be precluded from introducing
any such evidence, in any case. Silbert Aff,, Ex. A (RFAs 17, 18, 19).

2. Kalaydjian and Amazon.com Sell Similar Goods.

The Federal Circuit has adopted the common sense rule that the greater the similarity
between the goods sold by the parties, the greater the likelihood that the use of similar marks will
cause consumer confusion. Century 21 Real Estate Corp., 970 F.2d at 877. Here, the goods
described in the COSMETICSAMAZON application are directly competitive with goods that
can be purchased through the Amazon.com Site: i.e., cosmetics, soaps and perfumes. Savitt Aff.,
99 and Exs. I and J. This undisputed fact increases the likelihood that consumers will be
confused by the COSMETICSAMAZON designation. Century 21 Real Estate Corp., 970 F.2d

at 877. Thus, this factor strongly favors Amazon.com.
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3. COSMETICSAMAZON Is Extremely Similar to the
AMAZON.COM® Mark.

It is not necessary for the marks to be identical in order for the mark of the junior user to
create a likelihood of confusion. See Fleischmann Distilling Corp. v. Maier Brewing Co., 314
F.2d 149, 161 (9" Cir., 1963) (citing Saxlehner v. Eisner & Mendelson Co., 179 U.S. 19 (1900).
When one feature of a mark is more significant than other features, it is proper to give greater
force and effect to the dominant feature. Giant Food, Inc., 710 F.2d at 1570 (similarity factor
favored finding that GIANT HAMBURGER was confusingly similar to GIANT, G/GIANT,
G/GIANT FOOD, SUPER GIANT and G/GIANT PHARMACIES marks); 3 McCarthy, § 23:42
(“It is appropriate in determining the question of likelihood of confusion to give greater weight
to the ‘dominant’ parts of a composite mark, for it is that which may make the greatest
impression on the ordinary buyer”).

COSMETICSAMAZON is without question similar to the AMAZON.COM® mark.
Kalaydjian has incorporated the AMAZON® mark in its entirety, and the dominant portions of
the AMAZON.COM® and AMAZON.COM OUTLET® marks, into the
COSMETICSAMAZON mark, adding only the descriptive term “cosmetics” to the mark.
Otherwise, the COSMETICSAMAZON mark is identical to that of Opposer/Petitioner.> The
similarity between the names adds to the likelihood that consumers who encounter the
COSMETICSAMAZON mark will believe that products offered under that designation are in

some way connected to Amazon.com. Such similarities have “often resulted in a finding that the

* Marks far more dissimilar have frequently been found to be infringing. See Original Appalachian Artworks, Inc,
642 F. Supp. at 1037 (GARBAGE PAIL KIDS infringed CABBAGE PATCH KIDS® trademark); Saks & Co., 843
F. Supp. at 623 (SACKS THRIFT AVENUE infringed SAKS FIFTH AVENUE® mark); Grey v. Campbell Soup
Co., 650 F. Supp. at 1175 (DOGIVA and CATIVA infringed GODIVA® trademark).
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two marks are likely to confuse.” Original Appalachian Artworks, Inc. v. Topps Chewing Gum,
Inc., 642 F. Supp. 1031, 1037 (N.D. Ga. 1986).

Kalaydjian has not produced any evidence that would support an assertion that
COSMETICSAMAZON mark is not, in fact, confusingly similar in sound and appearance to the
AMAZON.COM?® mark, and should be precluded from relying on any such evidence even if it
existed. [RFA 20] Moreover, the relatively insignificant differences between the marks are
outweighed in importance by the fame of the AMAZON.COM® mark and the identical nature of
the goods. Kenner Parker Toys, Inc., 963 F.2d at 353 (“[T]he Lanham Act’s tolerance for
similarity between competing marks varies inversely with the fame of the prior mark™).

4. Similarity of Trade Channels

Kalaydjian’s Application specifically states that he will use the COSMETICSAMAZON
designation in connection with “retail store and on-line ordering services.” Similarly, the
Amazon.com Site is an online retail store on which consumers can order a wide variety of goods,
including goods that are directly competitive with those described in Kalaydjian’s Application.
Kalaydjian’s planned use of the COSMETICSAMAZON mark in a channel of trade identical to
that in which Amazon.com uses the AMAZON.COM® Marks creates a particularly strong
likelihood that consumers will assume that the goods offered under their respective marks are
related, though they are not. Both sell to the same universe of consumers: purchasers of
personal care products such as cosmetics, perfumes and soaps. Clearly, the proximity and
overlap of customers and the channels through which the goods at issue can be purchased

demonstrates that this factor favors a finding of likelihood of confusion.
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5. Consumer Care is Low for Inexpensive Products, Increasing the
Likelihood of Confusion.

The goods at issue here are relatively inexpensive; consumers can buy thousands of
cosmetics, soaps, tanning and fragrance products in the $0 to $24 range on the Amazon.com Site,
the price range in which Kalaydjian currently sells his products. Savitt Aff., § 9 and Ex.I; Silbert
Aff., 129 and Ex. L. Federal Circuit decisions recognize that consumers devote limited attention
to the purchase of such low cost, consumable goods, which are subject to impulse buying and/or
frequent replacement. See Kenner Parker Toys, 963 F.2d at 355; Specialty Brands, 748 F.2d at
672; Recot, Inc., 214 F.3d at 1329. Because the threshold of consumer care is low with respect
to these types of goods, the likelihood of confusion caused by the COSMETICSAMAZON
designation on those goods is increased. See Home Shopping Club, Inc. v. Charles of the Ritz
Group, Inc., 820 F. Supp. 763, 773 (S.D.N.Y. 1993) (consumer care factor favored finding of
likelihood confusion because buyers of skin creams are primarily casual impulse purchasers);
Recot, Inc., 214 F.3d at 1329 (snack foods and dog treats); In Re Majestic Drilling Co., Inc., 315
F.3d at 1316 (malt liquor and tequila). Moreover, “[t]he fame of a trademark may affect the
likelihood purchasers will be confused inasmuch as less care may be taken in purchasing a
product under a famous name.” Kenner Parker Toys, Inc., 963 F.2d at 353. Thus, this factor
favors Amazon.com.

6. Number and Nature of Similar Marks Used on Similar Goods

The relevant inquiry for this factor is the extent to which similar marks are used on
similar goods and services. Century 21 Real Estate Corp., 970 F.2d at 877-878. Other than the
AMAZON.COM®, AMAZON® AND AMAZON.COM OUTLET® marks—all owned and used

exclusively by Amazon.com—the only other registration using the word “Amazon” on goods
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related to “cosmetics” is the mark AMAZON CARE CHEMICALS, which is used for chemicals
used in the making of cosmetics, and not as a brand for selling cosmetics. Silbert Dec., § 23 and
Ex. F. Similarly, other than Amazon.com’s AMAZON.COM®, AMAZON® AND
AMAZON.COM OUTLET® marks, the registrations of marks using “Amazon” on soaps or
fragrance products are the marks AMAZONE and AMAZON FACTORY THE MYSTERIES &
MAGIC OF THE AMAZON and design. Id., Y 24 and 25 and Exs. E and H. The paucity of
registrations using “Amazon” on similar goods favors Amazon.com.

7. The Extent to Which Applicant has a Right to Exclude Others from

the Use of its Mark on its Goods
Amazon.com has an extensive right to exclude others from the use of the famous

AMAZON.COM?® Marks marks. When the senior user’s mark is famous, it is able to prevent the
use of a wide range of variations on that mark: “When a famous mark is at issue, a competitor
must pause to consider carefully whether the fame of the mark, accorded its full weight, casts a
‘long shadow which competitors must avoid.”” Recot, Inc., 214 F.3d at 1328 (quoting Kenner
Parker Toys, Inc., 963 F.2d at 353); see also Nina Ricci S.A.R.L., 889 F.2d at 1074 (“There is no
excuse for even approaching the well-known trademark of a competitor”) (internal citations
omitted). Here, it is uncontestable that the AMAZON.COM® mark is famous. Amazon.com
therefore can preclude Kalaydjian from using COSMETICSAMAZON, a close variation on the
AMAZON.COM?® Marks, on identical goods.

8. Variety of Goods on Which the Mark is Used

When the senior user sells a wide range of products under its mark, “[d]iversification

makes it more likely that a potential customer would associate the non-diversified company’s

services with the diversified company, even though the two companies do not actually compete.”
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Armco, Inc. v. Armco Burglar Alarm Co., Inc., 693 F.2d 1155, 1161 (5th Cir. 1982); see also 2 J.
McCarthy, Trademarks § 24:8 at 193 (”Since likelihood of confusion turns on the state of mind
of the reasonably prudent buyer, the law must take into account that such a buyer knows that
modern corporations have control over widely diversified products.”); R. J. Reynolds Tobacco
Co. v. R. Seeling & Hille, 201 U.S.P.Q. 856, 859 (TTAB 1978) (recognizing “the common
practice which is so prevalent today for large corporations, not only to expand their present line
of products, but also to diversify their business to include new fields of endeavor,” and refusing
registration of ”’Sir Winston” for teas where “Winston” was already in use in connection with
cigarettes). Here, not only does Amazon.com sell a wide variety of products using the
AMAZON.COM® Marks, but it is undisputed that the goods described in the application for
COSMETICSAMAZON are directly competitive with goods offered for sale by Amazon.com.
Therefore, this factor increases the likelihood that consumers will associate
COSMETICSAMAZON with Amazon.com. See also Kenner Parker Toys, Inc., 963 F.2d at 355
(“Kenner’s lengthy and extensive use of the PLAY-DOH mark on a wide variety of toy products
emphasizes the mark’s fame and strength™).
9. Market Interface between Applicant and Owner of a Prior Mark

This factor concerns whether the senior user has consented to the use of its mark by the
applicant. E.I. DuPont de Nemours & Co., 476 F.2d at 1361. Here, Amazon.com has never
consented to Kalaydjian’s use the COSMETICSAMAZON designation. Thus, this factor is
either irrelevant, or favors Amazon.com.

10. Evidence Of Actual Confusion is Unnecessary
It is well-settled that, while “[a] showing of actual confusion would of course be highly

probative, if not conclusive, of a high likelihood of confusion . . . . [t]he opposite is not true . . . .
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The lack of evidence of actual confusion carries little weight.” In Re Majestic Drilling Co., Inc.,
315 F.3d at 1317; Giant Food, Inc., 710 F.2d at 1571 (“it is unnecessary to show actual
confusion in establishing likelihood of confusion™); Academy of Motion Picture Arts and
Sciences v. Creative House Promotions, Inc., 944 F.2d 1446, 1456 (9th Cir. 1991) (“Actual
confusion is not necessary to a finding of likelihood of confusion under the Lanham Act”).
Thus, this factor is of minimal importance, particularly in light of the voluminous, uncontested
evidence of the fame of the AMAZON.COM® Marks.
D. Concurrent Use of Kalaydjian’s “COSMETICSAMAZON” Mark and the
Famous AMAZON.COM® Mark Is Likely To Lessen the Ability of the
AMAZON.COM® Marks to Identify Amazon.com’s Goods and Services.
Under the Federal Trademark Dilution Act (FTDA), the owner of a “famous” mark may
prevent another from using a mark commercially “if such use begins after the mark has become
famous and causes dilution of the distinctive quality of the famous mark.” 15 U.S.C. § 1125(c).
The Trademark Amendments Act of 1999 (“TAA”) requires the T.T.A.B. to consider dilution
under the FTDA as a ground for opposition. TAA, Pub. L. No. 106-43, 113 Stat. 218 (codified
in various sections of 15 U.S.C.); The NASDAQ Stock Market v. Antarctica, S.r.l., 69 U.S.P.Q.2d
1718, 1734 (T.T.A.B. 2003). A dilution claim may be maintained regardless of the presence or
absence of a likelihood of confusion, mistake or deception. 15 U.S.C. § 1127.

“Dilution” is “the lessening of the capacity of a famous mark to identify and distinguish
goods or services.” The T.T.A.B. considers three factors in determining whether there is a

likelihood of dilution:* (1) the similarity of the marks; (2) the renown of the senior party; and (3)

* Decisions by the Board have drawn a distinction between civil actions and Board proceedings and that, particularly
in oppositions involving applications filed under Section 1(b) of the Lanham Act, a plaintiff that establishes its
ownership of a distinctive and famous mark may prevail upon a showing of likelihood of dilution. The NASDAQ
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whether target customers are likely to associate two different products with the mark even if
they are not confused as to the different origins of these products.”” The NASDAQ Stock Market,
69 U.S.P.Q.2d at 1731 (quoting Toro Co. v. ToroHead Inc., 61 U.S.Q.P.2d 1164, 1183 (T.T.A.B.
2001)).

Kalaydjian’s COSMETICSAMAZON mark creates a likelihood of dilution by “blurring,”
which results when a variation on the senior user’s mark is used to identify goods from a
different source, thereby weakening the mark’s ability to identify the senior user as the source of
goods sold under its brand. 4 McCarthy § 24:94. The record supports summary judgment in
favor of Amazon.com on its dilution claim. There can be no dispute that the AMAZON.COM®
mark is famous and distinctive, and the COSMETICSAMAZON mark blurs the
AMAZON.COM® mark because it is likely to “conjure up” or “bring to mind” the
AMAZON.COM® Mark for a significant number of consumers.

1. COSMETICSAMAZON is Extremely Similar to the
AMAZON.COM® Mark.

As described above, in Section I1.C.3., the COSMETICSAMAZON and
AMAZON.COM® marks are extremely similar; the COSMETICSAMAZON designation copies
in full the dominant, source-identifying portion of the famous AMAZON.COM® mark. Thus,
there is no genuine issue of fact as to the first dilution factor.

2. The AMAZON.COM® Mark Is Famous and Distinctive.

In order to prevail on a dilution claim in an opposition proceeding, the plaintiff must

establish that its mark is both “famous” and “distinctive.” The NASDAQ Stock Market, 69

U.S.P.Q.2d at 1735. The AMAZON.COM® mark easily passes this threshold test.

Stock Market, 69 U.S.P.Q.2d at 1735-6; ¢f. Moseley v. V Secret Catalogue, Inc., 537 U.S. 418; 123 S.Ct. 115; 155
L.Ed.2d 1 (2003) (interpreting FTDA to require showing of “actual dilution” by plaintiff in civil action).
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a. The AMAZON.COM® Mark is Famous.

As described in detail above in Section LA, there is an extremely strong association
among consumers throughout the United States between Amazon.com and the AMAZON.COM®
mark as a result of Amazon.com’s long use of the AMAZON.COM® mark on a wide variety of
goods and services, Amazon.com’s rapid growth, Amazon.com’s consistent use of the
AMAZON.COM® mark in its extensive marketing and advertising efforts, and the intensive
media coverage of Amazon.com’s success in the marketplace. Amazon.com has invested
substantial sums to advertise the AMAZON.COM® brand on radio and national television and
print media. Savitt Aff., 20 and Exs. S and T. The AMAZON.COM® mark is used
throughout the United States and around the world—the Amazon.com Site is accessible to
consumers anywhere there is access to the Internet. /d, J 17. Amazon.com has been covered at
length in the national, mainstream news media, including cover stories in such widely distributed
publications as Time and Fortune. Id., 24 and Ex. B. Such “widespread recognition” is exactly
what is required for a showing of fame under the FTDA. See The NASDAQ Stock Market,
U.S.P.Q.2d at 1736. Much of Amazon.com’s evidence bearing on this factor, including press
coverage, industry rankings of the AMAZON.COM® mark and Amazon.com’s sales growth,
predates the March 8, 2000 filing date of the COSMETICSAMAZON application. Kalaydjian
cannot raise an issue of material fact as to the fame of the AMAZON.COM® mark. Silbert Aff.,
Ex. A (RFAs 17-19).

b. The AMAZON.COM® Mark is Distinctive.

In determining the degree of inherent or acquired distinctiveness of the senior user’s

mark, T.T.A.B. decisions have considered whether the mark is registered on the principle

register, whether the mark is arbitrary, and the degree of recognition of the mark as designating
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the opposer as the source of goods. See, e.g., Toro Co. v. ToroHead Inc., 61 U.S.Q.P.2d 1164,
1177-8 (T.T.A.B. 2001). Amazon.com’s undisputed evidence of each of the relevant factors
compels a finding that the AMAZON.COM® mark is distinctive.

First, the AMAZON.COM?® mark is “arbitrary” because it does not describe the goods
that are sold under it. Id., Quantum Fitness Corp. v. Quantum Lifestyle Centers, L.L.C., 83
F.Supp. 2d 810, 819 (S.D. Tex. 1999). Second, Amazon.com’s AMAZON.COM® mark is the
subject of 10 separate federal trademark registrations, any of which is sufficient to create the
presumption that the mark is distinctive. See Vibrant Sales, Inc. v. New Body Boutique, Inc., 652
F.2d 299, 304 (2™ Cir. 1981).

Kalaydjian should be precluded from presenting evidence to dispute the inherent
distinctiveness of the AMAZON.COM® mark, or the fact that AMAZON.COM® enjoys national
name recognition. Silbert Aff., Ex. A (RFAs 3 and 18). Thus, the AMAZON.COM® mark must
be deemed distinctive as a matter of law. See Intermatic Inc. v. Toeppen, 947 F. Supp. 1227,
1239 (N.D. I11. 1996) (finding INTERMATIC trademark to be “famous” as a matter of law).

3. The COSMETICSAMAZON Mark Causes a Likelihood of Dilution.

Having established beyond dispute that the AMAZON.COM® mark is famous and
distinctive, the only remaining issue is whether COSMETICSAMAZON is likely to dilute the
AMAZON.COM® mark by “blurring.” Again, the record is devoid of any genuine factual
dispute.

Liability for blurring is intended “to prevent the gradual ‘whittling away’ of a party’s
distinctive trademark or trade name.” Fruit of the Loom, Inc. v. Girouard, 994 F.2d 1359, 1363
(9th Cir. 1993)). It is actionable precisely so that the mark’s owner can prevent the cumulative

effect of activities that will gradually, but significantly, reduce the power of the mark to identify
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a single source “[l]ike being stung by a hundred bees.” 4 McCarthy, § 24:94. Thus, blurring is
actionable even before the defendant’s use becomes widespread and before the mark
suffers significant injury. /d.

Dilution by blurring requires only that the defendant’s variant of the plaintiff’s mark
create cause consumers to be “immediately reminded of the famous mark and associate the
junior party’s use with the owner of the famous mark, even if they do not believe that the goods
come from the famous mark’s owner.” Toro Co., 61 U.S.Q.P.2d at 1183. Obviously, when
consumers encounter the COSMETICSAMAZON brand, they will think of AMAZON.COM®:
exactly the kind of false connection between a close variation of a famous mark and goods from
an unrelated source that gives rise to dilution by blurring. See The NASDAQ Stock Market, 69
U.S.P.Q.2d at 1737 (finding likelihood of dilution of famous NASDAQ mark “even in the
absence of survey evidence regarding consumer perception” because consumers were not “likely
to associate NASDAQ with another entity besides opposer.””). Amazon.com is thus threatened
with the “gradual whittling away” of the strength the AMAZON.COM® mark has acquired.

III. CONCLUSION
WHEREFORE, PREMISES CONSIDERED, Petitioner prays for an Order granting

summary judgment to Amazon.com and refusing Kalaydjian’s application Serial No. 75-938,128

for COSMETICSAMAZON. m L
DATED: August 1, 2005 /

Attorngys fOr Petitioner Amazon.com, Inc.
. er Street, Floor 41
Los Angeles, California 90071
Telephone:  (213) 892-9237
Facsimile: (213) 680-4518
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CERTIFICATE OF SERVICE

I, Laura Murphy, hereby certify that I have mailed a true and correct copy of the
foregoing MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT, with
sufficient postage affixed, on this 1 day of August, 2005, to the Respondent herein at the
address 4226 Scandia Way, Los Angeles, California 90065-4329.

! /Laura Murp
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

Certificate of Mailing Under 37 CFR §1.10
I hereby certify that this AFFIDAVIT OF KATHERINE SAVITT
IN SUPPORT OF AMAZON.COM’S MOTION FOR
SUMMARY JUDGMENT is being deposited with the U.S. Postal
Service as Express Mail No. EV613591121US in an envelope
addressed to: U.S. Patent & Trademark Office, Trademark Trial &
Appeal Board, P.O. Box 1451, Alexandria, Virginia 22313-1451
on Augyst 1, 2005.
\

L Murphy

In re Serial No. 75-938,128

AMAZON.COM, INC.
1200 12" Avenue South, Suite 1200
Seattle, Washington 98144,

Opposer, Opposition No. 91,122,000

V.

VON ERIC LERNER KALAYDIJIAN
4226 Scandia Way
Los Angeles, California 90065,

Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

AFFIDAVIT OF KATHERINE SAVITT IN SUPPORT OF AMAZON.COM’S

MOTION FOR SUMMARY JUDGMENT

I, Katherine Savitt, hereby declare and say:

1. I am the Vice President of Strategic Communications of Plaintiff/Opposer

Amazon.com, Inc. (“Amazon.com”). I make this declaration in support of Amazon.com’s

Motion for Summary Judgment. Ihave personal knowledge of the facts set forth herein (except

where noted otherwise) and, if called as a witness, could and would competently testify thereto.
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AMAZON.COM, ITS BUSINESS, AND THE AMAZON.COM® TRADEMARK

2. The business operated by Amazon.com was started by Mr. Jeff Bezos. Mr. Bezos
devised and developed a plan to market books over the Internet and raised seed capital from his
friends, relatives and select investors to get the business off the ground. Initially, the company
had only two employees—Mr. Bezos and Mr. Sheldon Kaphan—and operated out of the garage
of Mr. Bezos’s rented home in Bellevue, Washington. From its inception, the goal of
Amazon.com was to permit persons throughout the country (and, indeed, the world) to access an
Internet Web site that offered a wide selection of books and other merchandise and to purchase
such goods “on-line.” True and correct copies of a Wall Street Journal article dated May 16,
1996 and a collection of print articles about Amazon.com, attached as Exhibits A and B,
respectively, detail the early history of the company.

3. The term “AMAZON.COM” was chosen as the name of the company in 1994.
Amazon.com was one of the first corporations in America to make the name of its business
identical to the Internet domain name from which its business operates—such that anyone using
the Internet to find its Web site need only remember the name of the company. Amazon.com
obtained registration of the Internet domain name <amazon.com> in November of 1994. See
Exhibit “B” and a true and correct copy of the record of domain name ownership available on
Network Solutions, Inc.’s Web site, attached as Exhibit “C.”

4. Upon opening its virtual doors in 1995, the business promoted itself solely under
the name “AMAZON.COM?” or “AMAZON” and rapidly became known under that name. At
the outset, much of the company’s inventory was stored in Mr. Bezos’ garage, but the business
rapidly outgrew this space. In its first four weeks of operation, the company shipped product to

customers in all 50 states and to more than 45 other countries. See Exhibit A and Exhibit D, a
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copy of a press release dated October 4, 1995, which records part of the early history of
Amazon.com.

5. In Amazon.com’s first 11 months of operation, sales grew by more than 30% each
month. Within the same time period, Amazon.com developed one of the largest catalogues of
any book retailer in the world, with a total of 1.1 million titles available, attracted customers
from 65 countries outside the United States, and was viewed as one of the Internet’s foremost
retail sites. See Exhibits A and B.

6. By March 1997 the number of titles offered by Amazon.com had risen to 2.5
million. In 1997, Amazon.com went public, completing an initial public offering of 3,000,000
shares at $18 per share, giving it a market capitalization of $54 million. A true and correct copy
of a Press Release dated March 24, 1997, detailing Amazon.com’s Initial Public Offering is
attached as Exhibit E.

7. Amazon.com has subsequently expanded its operations to include an even broader
selection of products, ranging from tools and software to home electronics and toys. Today,
Amazon.com and other sellers offer millions of unique new, refurbished and used items in 31
product categories such as beauty, health and personal care, jewelry and watches, gourmet food,
sports and outdoors, apparel and accessories, books, music, DVDs, electronics and office, toys
and baby, home and garden, through the Amazon.com site. A true and correct copy of a page
from the Amazon.com Site listing Amazon.com’s product categories is attached hereto as
Exhibit F.

8. Further, Amazon.com began a business relationship with several other prominent

commercial Internet Web sites, including Toysrus.com, Borders Group and Target.com. True
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and correct copies of Press Releases dated August 10, 2000; April 11, 2001; and August 12,
2002, announcing these business relationships, are attached as Exhibit G.

9. On January 24, 2000, Amazon.com announced a strategic alliance with
Drugstore.com, which allowed Amazon.com’s customers to purchase health, beauty, and
personal care products, including skin tanning preparations, cosmetics, skin cleaning
preparations, and perfumes, from Drugstore.com on the Amazon.com online retail store. A true
and correct copy of a press release announcing Amazon.com’s alliance with Drugstore.com is
attached hereto as Exhibit H. Amazon.com continues to offer for sale products in each of these
categories 'on the Amazon.com Site, including thousands of cosmetics, soaps, tanning and
fragrance products in the $0 to $24 range. True and correct copies of pages from the
Amazon.com Site offering these products for sale are attached hereto as Exhibit I. Amazon.com
owns the following registrations for trademarks using the term “AMAZON” for, among other

things, soap, perfumes, cosmetics and cosmetic utensils (collectively, the “Amazon.com®

Marks”):

Mark and Date of Filing | Description of Goods and Services
Registration No.

AMAZON.COM® April 27,2000 | Electronic retailing services via computer featuring
books, music, videotapes, audiocassettes, compact
2,837,138 discs, floppy discs and CD-Roms, printed matters,
phonographs, recorded music, toys, household
electronic appliances; applied electronic machines
and apparatus, photography instruments, musical
instruments and fittings thereof; photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
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Mark and
Registration No.

Date of Filing

Description of Goods and Services

fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards; and providing an
on-line searchable database featuring books, music,
videotapes, audiocassettes, compact discs, floppy
discs and CD-Roms, printed matters, phonographs,
recorded music, toys, household electronic
appliances; applied electronic machines and
apparatus, photography instruments, musical
instruments and fittings thereof. photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards.

AMAZON® April 21,2000 | Electronic retailing services via computer featuring
books, music, videotapes, audiocassettes, compact
2,832,943 discs, floppy discs and CD-Roms, printed matters,

phonographs, recorded music, toys, household
electronic appliances, applied electronic machines
and apparatus, photography instruments, musical
instruments and fittings thereof;, photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
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Mark and
Registration No.

Date of Filing

Description of Goods and Services

their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards. providing an on-line
searchable database featuring books, music,
videotapes, audiocassettes, compact discs, floppy
discs and CD-Roms, printed matters, phonographs,
recorded music, toys, household electronic
appliances, applied electronic machines and
apparatus, photography instruments, musical
instruments and fittings thereof, photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards; auctioneering;
computerized on-line ordering featuring books,
music, motion pictures, multimedia presentations,
computer software, magazines, periodicals, journals,
and publications; providing a searchable on-line
advertising guide featuring books, music, motion
pictures, multimedia presentations, computer
software, magazines, periodicals, journals, and
publications.

AMAZON.COM

OUTLET®

March 22, 2000

Electronic retailing services via computer featuring
books, music, videotapes, audiocassettes, compact
discs, floppy discs and CD-Roms, printed matters,
phonographs, recorded music, toys, household
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Mark and

Registration No.

Date of Filing

Description of Goods and Services

2,649,373

electronic appliances; applied electronic machines
and apparatus, photography instruments, musical
instruments and fittings thereof; photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards; and providing an
on-line searchable database featuring books, music,
videotapes, audiocassettes, compact discs, floppy
discs and CD-Roms, printed matters, phonographs,
recorded music, toys, household electronic
appliances; applied electronic machines and
apparatus, photography instruments, musical
instruments and fittings thereof. photographs,
stationery, jewelry, horological instruments and
parts thereof, motor vehicles and parts and
accessories thereof, manual and power tools,
measuring instruments, physical and chemical
instruments, chemicals, soaps, perfumery,
cosmetics, paints, adhesive for industrial purposes,
preservatives, leather, imitation leather, bags and
their substitutes, umbrellas, walking sticks, saddlery,
materials for building and construction, furniture,
fabric, indoor ornaments of textile, tobacco (not of
medical use), smokers articles, plants,
pharmaceuticals, lights, irons and steels, pots,
tableware, heaters, cosmetic utensils, yarns and
thread for textile use, kitchen and household
utensils, games and playthings, electronic
publications and greeting cards.
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10. From its inception in 1995 through the present, Amazon.com has used the name
and mark “Amazon.com” as its corporate name, the address of its principal Internet Web site,
and the primary symbol and identifier of the goods and services that it offers. Over the same
period of time, Amazon.com also has used the name and mark “AMAZON.COM” as a
trademark to identify its goods and services. See Exhibits A, B and D.

11. On July 15, 1997, the United States Patent and Trademark Office issued
Registration Nos. 2,078,496 and 2,078,494 for “AMAZON.COM®” and “AMAZON.COM
BOOKS®,” respectively. Amazon.com subsequently obtained 20 additional registrations for
marks incorporating the term “AMAZON,” and currently has eight additional such applications
pending. True and correct copies of Amazon.com’s existing domestic registrations for its
“AMAZON” trademarks are attached hereto as Exhibit J.

12. In my capacity as Amazon.com’s Vice President of Strategic Communications, I
have become generally familiar with the names and trademarks used by major retailers
worldwide. To the best of my knowledge, other than Amazon.com, no major on-line business
and no major "brick and mortar" retailer uses any trade name or mark that includes the term
“Amazon.”

13. From its initial days in Mr. Bezos’ garage, Amazon.com has been transformed
from a small start-up company to one of the most successful Internet-based businesses in the
world. In its first full year of operation (1996), Amazon.com generated revenues of $15.7
million. In fiscal 1998, that number increased to $610 million, and in fiscal 1999 to $1.69
billion—a 168 % increase over 1998 and more than 100 times greater than 1996 revenues.

Amazon.com’s revenues in fiscal 2000 were $2.76 billion, and increased to nearly $7 billion in
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fiscal 2004. True and correct copies of Amazon.com’s Letters to Shareholders from 1997, 1998,
1999, 2000 and 2004 are attached hereto as Exhibit K.

14. Over the years, Amazon.com has experienced similar substantial growth in its
customer base and in the number of persons it employs. In 1996, Amazon.com had 180,000
customer accounts; that number increased to 1.5 million by the end of 1997, to 6.2 million by the
end of 1998, to 16.9 million by the end of 1999, to 29 million at the end of 2000, and today
stands at over 39 million active customer accounts. Amazon.com began with two employees in
1995, and now employs over 9,000 people.

AMAZON.COM’S REPUTATION FOR EXCELLENCE

15. One of the keys to Amazon.com’s success has been its ability to meet and exceed
its customers’ expectations of excellent service and security for their on-line transactions. To
achieve this reputation for excellence, Amazon.com has, among other things, instituted delivery
and return policies intended to promote consumer satisfaction, including the following:

e For each product offered for sale on the Amazon.com Site, Amazon.com provides
an estimate of how soon that product will ship (e.g., within 24 hours, 2-3 days, 1-
2 weeks) if ordered. True and correct copies of examples of Amazon.com
Catalog pages are attached as Exhibit L.

e Amazon.com guarantees the privacy of its customers’ personal information, and
does not sell or otherwise disclose individual customer information. A true and
correct copy of Amazon.com’s privacy policy is attached as Exhibit M.

e Amazon.com protects the security of its customers’ credit card information and
other private information, and utilizes secure servers and other methods for

ensuring a safe and enjoyable on-line shopping experience for its customers. True
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and correct copies of Amazon.com’s current A-to-Z Guarantee Protection and the
Customer Security and Credit Card Help pages are attached as Exhibit N.

e Amazon.com works diligently to ensure that customers are satisfied with their
purchases by offering a limited, money-back guarantee of such purchases. For
example, any book in its original condition and any unopened CD, DVD, vinyl
record, cassette or VHS tape, video game or software product may be returned for
a full refund. Similarly, toys, electronics, tools, home improvement items, and
any other merchandise in new condition may be returned in its original packaging
with all accessories. Additionally, Amazon.com pays all shipping costs if goods
are returned as a result of an error on its own part. A true and correct copy of
Amazon.com’s Returns Policy is attached as Exhibit O.

THE BROAD PUBLIC DISSEMINATION AND AWARENESS

OF THE AMAZON.COM® MARK

16. I am aware of the types of use Amazon.com makes of the AMAZON.COM®
mark, the extent of the company’s efforts to advertise and establish public recognition of that
mark, and, generally, of the extent and nature of discussion of that mark in the business and
popular press. In my opinion, the AMAZON.COM® mark has become one of the best-known
trademarks in America today, and certainly one of the best-known marks used by any Internet-
based business in the world. My opinion is based upon, among other thing, the following facts:

17. . The Amazon.com Site is accessible to consumers in every location of the United

States, and anywhere else in the world that offers access to the Internet. Each and every page of

~ the Amazon.com Site prominently displays the AMAZON.COM® mark. Examples of
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Amazon.com web pages are attached as Exhibits F, I, L, M, N and O. The Amazon.com Site is
viewed by millions of consumers each month.

18. A survey by Media Metrix, a company that monitors traffic to popular e-
commerce Web sites, identified the Amazon.com Site as the most frequently visited shopping
site on the Internet in December 2000 and in the year 2001 (ahead of such popular sites as
<eBay.com>), and the largest seller of books (ahead of sites operated by Barnes & Noble and
Borders), music (ahead of sites operated by Tower Records and BMG Music), toys, software
(ahead of sites operated by Best Buy and CompUSA) and video (ahead of the Reel.com and
Blockbuster.com sites). A true and correct copy of the Media Metrix Survey is attached as
Exhibit P.

19.  Millions of customers in the United States have made purchases through the
Amazon.com Site. When these orders are shipped, each customer receives an email message
that contains the AMAZON.COM® mark, which confirms the order. When the order is shipped,
the customer receives a package or packages that display the AMAZON.COM® mark on its
exterior surface, shipping label and packing slip. Attached as Exhibit Q are true and correct
representative samples of Amazon.com’s packing and shipping materials bearing the
AMAZON.COM® mark. Likewise, Amazon.com routinely includes with each shipment of
goods promotional materials (e.g., coupon books or advertising circulars) containing the
AMAZON.COM® or AMAZON® mark. Attached as Exhibit R are true and correct
representative samples of such promotional materials. Thus, each of Amazon.com’s millions of
customers have seen the AMAZON.COM® mark multiple times.

20. Throughout its history, Amazon.com has made substantial investments to promote

its goods and services on television, radio and print media, including nationally distributed
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newspapers and magazines. Its expenditures on paid advertising totaled $122 million in 2003;
$125 million in 2002; $138 million in 2001; $35.2 million in 2000; $55.8 million in 1999;
$28.7 million in 1998; $3.4 million in 1997 and $723,000 in 1996. All of this advertising has
made prominent use of the AMAZON.COM® mark. In 1999, Amazon.com television
commercials were run nationwide on The Discovery Channel, The Arts and Entertainment
Network (A&E), MSNBC, CNN, Headline News, CNBC, VH-1, The Sci-Fi Channel, The
Learning Channel, The History Channel, Bravo, and Ovation. In addition, Amazon.com ran
television commercials that were aired during six NFL football games in 1999. Television
commercials were also aired on local broadcast stations in Austin, Texas; Boston, Massachusetts;
Chicago, Illinois; Denver, Colorado; Los Angeles, California; Bridgeport, Connecticut;
Monmouth/Ocean and Nassau/Suffolk, New York; San Jose, California; Washington, DC,;
Seattle, Washington; Haven, Indiana; Kansas City, Missouri; Milwaukee, Wisconsin; Orlando,
Florida; Pittsburgh, Pennsylvania; Raleigh-Durham, North Carolina; Sacramento, California;
Salt Lake City, Utah; West Palm Beach, Florida; Albany, New York; Madison, Wisconsin;
Providence, Rhode Island; Rochester, New York; and Syracuse, New York. A true and correct
list of the air dates for these commercials is attached as Exhibit S. Print ads ran in over 100
publications, including Newsweek, The New York Times, Forbes, The Wall Street Journal, USA
Today and Time. Attached as Exhibit T is a true and correct samples of one of these
advertisements.

21.  Amazon.com further promotes its name and mark in connection with charitable
events that it sponsors. Examples of such events in 1999 include charity auctions on
Amazon.com’s Auctions Web site to support the Red Cross’ efforts in Kosovo, the American

Cancer Society’s breast cancer research efforts and, in conjunction with Oprah Winfrey,
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“Oprah’s Angel Network,” a charity that provides college scholarships, Habitat for Humanity
homes, and other activities that make a difference in people’s lives. The latter auction raised
$130,000 for such charities. True and correct copies of Press Releases dated October 7, 1999;
May 11, 1999; June 4, 1999; and April 27, 1998, detailing the foregoing charitable activities, are
attached as Exhibit U.

22.  Amazon.com also derives substantial advertising benefits through its successful
“Associates Program,” whereby Amazon.com allows certain individuals and companies to place
a direct link to the Amazon.com Site on their own Web sites (in the form of a “banner”
advertisement containing the AMAZON.COM® or AMAZON® mark and logo, accompanied by
the modifying phrase, “in association with”). In return for placing a link to the Amazon.com Site
on one’s own Web sites, a Web site owner receives a percentage of any sale made by
Amazon.com as a result of the use of that link by a customer. Currently, hundreds of thousands
of Web site owners have become associates. To maintain its upstanding reputation and image
with consumers, Amazon.com screens applicants to the program, including a review of each
applicant’s Web site. Amazon.com’s policy is to reject an application if Amazon.com learns that
the associated Web site contains sexually explicit material, promotes violence, discrimination or
illegal activities, includes the word “amazon” or variations or misspellings thereof in its domain
name, or otherwise violates the intellectual property rights of Amazon.com and others. When it
comes to the attention of Amazon.com that an associate has begun to use its Web site in a
manner that contravenes this policy after acceptance into the program, Amazon.com removes
that associate from the program. True and correct copies of Amazon.com web pages describing

the Associates Program, including the standard Associates contract, are attached as Exhibit V.
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23.  The AMAZON.COM® mark also has received significant exposure to consumers
through Amazon.com’s agreements with several other Internet companies, permitting those
companies to display the AMAZON.COM® mark on their own highly-trafficked Web sites.
These agreements have included Web sites operated by Yahoo!, AOL, Dell, Excite! and The
Microsoft Network. True and correct copies of Press Releases dated July 7, 1997; July 8, 1997,
October 20, 1997; and September 2, 1998, describing some of Amazon.com’s agreements, are
attached as Exhibit W.

24.  Amazon.com’s growth and achievements over the last five years have attracted
tremendous positive attention in the news media. Thousands of articles have been written and
news stories broadcast about the company over the last few years, adding to widespread
awareness of Amazon.com and its products and services among consumers. Such media

coverage has included the following:

. Amazon.com and Mr. Bezos have been the subject of significant coverage in the
business press, including cover stories in Fortune (May 24, 1999), Business Week
(September 27, 1999), Business 2.0 (September 2002) and Inc. (April 2004).
Lengthy pieces about Amazon.com have also appeared in the Money & Business
section of The New York Times, Time Magazine, USA Today, Advertising Age and
Wired. Mr. Bezos was named Time Magazine’s “Man of the Year” for 1999, and
that issue of Time devoted more than 25 pages to stories about Amazon.com and
its business, and Mr. Bezos was also named “Person of the Year” in Yahoo!
Internet Life (January 2000). Feature articles about Mr. Bezos, Amazon.com or
its subsidiaries have appeared in, among others, Business Week (December 22,

2003); NASDAQ (November/December 2003); Wired (December 2003); Red
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Herring (October 2000); eCommerce Business (April 27, 2000); Playboy (2000);
and The Industry Standard (January 24, 2000). True and correct copies of

representative print articles that discuss Amazon.com are attached as Exhibit B.

Mr. Bezos and Amazon.com have been the subject of feature stories on a number
of nationally aired broadcasts, including 60 Minutes II and Good Morning
America. Amazon.com has also been the subject of discussion on many other
shows on which Mr. Bezos has appeared, including The Tonight Show, Live! with

Regis and Kathie Lee and CNN.

The rapid growth and success of Amazon.com has become so familiar to the
public that the company’s name and trademark have appeared in dialogue on
many popular entertainment shows, including Sex and the City, The West Wing,
Jeopardy, Hollywood Squares, Martial Law, Third Rock From the Sun and The

Tonight Show.

A 2000 study by Interbrand Group, a leading international brand consultancy
company, ranked the 60 most valuable brands in the world, all of which
Interbrand identified as having a value exceeding $1 billion. Interbrand’s study
included the AMAZON.COM® mark, ranking its value above such well-known

®» and “Guinness®.” Interbrand has included Amazon.com

trade names as “Hilton
in its rankings in each subsequent year, valuing the Amazon.com brand at $4.24
billion in 2005. True and correct copies of the studies by Interbrand Group for

the years 2000 through 2005, and an explanation of the methodology it used, are

attached as Exhibit X.
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[ declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct. Executed at Seattle, Washington, this 27 day of July, 2005.

—

v Katherine Savitt—

CERTIFICATE OF SERVICE

I, Laura Murphy, hereby certify that I have mailed a true and correct copy of the
foregoing AFFIDAVIT OF KATHERINE SAVITT IN SUPPORT OF AMAZON.COM’S
MOTION FOR SUMMARY JUDGMENT, with sufficient postage affixed, on this 1st day of
August, 2005, to the Respondent herein at the address 4226 Scandia Way
Los Angeles, California 90065-4329.

M

Laura Murphy
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STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

On this 29th day of July, 2004, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Katherine Savitt, to me known to
be the person who executed the within and foregoing Affidavit in her capacity as Vice President of
Strategic Communications for Amazon.com, Inc.,, and acknowledged said instrument to be the free
and voluntary act and deed of Katherine Savitt, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, 1 hqxe.-be(qgnto set my hand and official seal the day and year first
above written. \)‘R‘(N K 4,‘\\‘




Exhibit A

to Affidavit of Katherine Savitt
In Support of Amazon.Com’s Motion for Summary Judgment
Opposition No. 91,122,000
Amazon.com, Inc. v. Kalayjdian

Offering Party: Amazon.com, Inc.
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Reading the Market:

How Wall Street Whiz
Found a Niche Selling

Books on the Internet
Amazon . Com Web Site Gets
What Few Others Have:

Lots of Paying Customers
Making Life Easier in Bosnia
By G. Bruce Knecht

05/16/1996

The Wall Street Journal

Page Al

(Copyright (c) 1996, Dow Jones & Company, Inc.)

SEATTLE -- In 1994, Jeffrey Bezos, a whiz-kid programmer on
Wall Street, suddenly fell under the spell of one of the iffiest
business propositions of modern times: retailing on the Internet. He
abruptly quit his job, piled his belongings into a moving van and
ordered the movers to drive west. Then he hopped into his car to
write up a business plan -- and pick a more specific destination.

Today Mr. Bezos, an unassuming 32-year-old with thinning brown
hair and frayed blue jeans, has quietly built a fast-growing business
where the world's mightiest merchants have mainly racked up
failures. The company he formed here last summer, Amazon . Com
Inc., has pinpointed one of the few products that people really want
to buy on line: books.

Amazon does hardly any advertising, and few executives in the
tweedy book-publishing business know it exists. Though it hasn't yet
posted a profit, the company is on its way to ringing up more than $5
million in sales this year -- better than most Barnes & Noble Inc.
superstores. Its site on the World Wide Web (http://www. amazon .
com ) has become an underground sensation for thousands of book-
lovers around the world, who spend hours perusing its vast
electronic library, reading other customers’ amusing on-line reviews

oA mnedawians wilan AfF AR~

| ../story&DBNAME=WSJ90-832204807& HDAN=J961 3700007 &binding=1190194&Search=ama3/6/00



Diow Jones Interactive® Publications Library

== dlu UIUCHIIE PLICS UL DUURS.

Amazon has caught fire because, unlike most retailers, Mr. Bezos
has found a way to use the Web's technology to offer services that a
traditional store or catalog can't match. An Amazon customer can
romp through a database of 1.1 million titles (five times the largest
superstore's inventory), searching by subject or name. When you
select a book, Amazon is programmed to flash other related titles
you may also want to buy. If you tell Amazon about favorite authors
and topics, it will send you by electronic mail a constant stream of
recommendations. You want to know when a book comes out in
paperback? Amazon will e-mail that too.

Although a relatively small company, Amazon provides a singular
case in which the frequently hyped Web is actually changing
consumers' lives. It also suggests how on-line retailing could change
the way publishers market books.

"Amazon is the beginning of a completely new way to buy books,"
says Alberto Vitale, chairman of book-publishing giant Random
House Inc. "It could increase book sales quite dramatically by
making it easier for people to find the books they want."

The Web is littered with scores of other retailers who were beguiled
by its flashy graphics and direct connection with consumers -- yet
were unable to use it for anything truly new. "Lots of people are
putting their catalogs on the Web, but not many of them are using it
to provide added value,"” says Michael Sullivan-Trainor, who studies
Internet commerce for market researcher International Data Corp.

He says the Web has attracted more than 100,000 retailers, with
some spending more than $1 million each on eye-popping sites. Yet
world-wide retail sales on the Web amounted to just $324 million
last year -- which averages out to slightly more than $3,000 in sales
per retailer.

Amazon may yet dig a sinkhole of its own. After just a year of
business it is still running losses. Mr. Bezos expects it to turn
profitable in another year or two -- twice as fast as he originally
projected. But he faces the prospect of new competition from some
of high-tech and retailing's mightiest players. The scariest of all: a
new joint venture between Wal-Mart Stores Inc. and Microsoft
Corp., Amazon's neighbor in nearby Redmond.

Mr. Bezos conceived of Amazon after casting a wary outsider's eye
on the frothy worlds of retailing and the Internet. He drew up a list
of 20 possible products that could be sold on the Web, including
computer software and magazine subscriptions, before he narrowed
the prospects down to two -- music and books. Both had a
compelling reason to be sold online: far too many titles for a single
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store to stock.

But he saw a fundamental problem with the music industry. Since
there are only six major record companies, Mr. Bezos worried they
would have too much control over distribution, and might freeze out
an upstart who threatened the traditional stores.

Books were a different story, with some 4,200 U.S. publishers. The
two biggest booksellers, Barnes & Noble and Borders Group Inc.,
each account for less than 12% of total sales. "There aren't any 800-
pound gorillas in bookselling,” Mr. Bezos says.

In June 1994, Mr. Bezos quit his job as a hedge-fund executive and
told Moishe's Moving & Storage that he was moving to Boulder,
Colo., Seattle or Portland, Ore. He settled on Seattle, with its big
pool of high-tech professionals and proximity to one of the world's
biggest book warehouses in Roseburg, Ore.

While his wife MacKenzie, an aspiring novelist, began driving them
across the country, Mr. Bezos pecked out a business plan on a laptop
computer and dialed up a Seattle lawyer on his cellular phone to
incorporate his start-up. He originally chose the name Cadabra, but
later dropped it because too many people mistook it for "Cadaver."
In its place, he pointedly chose the name of the river that carries
more water than any other in the VEEId.

——

Renting a house in the Seattle suburb of Bellevue, Mr. Bezos, like
many a West-Coast entrepreneur before him, began working out of
hmg meetings with prospective employees and
suppliers at a nearby Barnes & Noble superstore.

By July 1995, Amazon had raised several million dollars from
private investors (Mr. Bezos won't name them but he says none of
them are involved in the book business), moved into a 400-square-
foot office, and opened its doors to cyberspace. At first, Mr. Bezos
worried sales would be so slow he wouldn't be able to meet the 10-
book minimum most distributors require. Improvising, he combed
through a big distributor’s catalog and found an entry he suspected
wasn't actually available -- an obscure tome about lichen. The plan:
if Amazon needed three books, it would pad the order with seven
copies of the lichen book.

As it happened, the plan wasn't necessary. Word about Amazon
quickly ricocheted across the Internet and sales took off. Six weeks
after opening, Mr. Bezos moved the company to a 2,000-square-foot
warehouse. Six months Tater, he moved again to Amazon's current
home, a 17,000-square-foot building in an industrial neighborhood,
where Mr. Bezos and his employees work at desks assembled from
wood doors and four-by-fours. Mr. Bezos lives just a few minutes
away but keeps a sleeping bag in his office for all-nighters.

.../story & DBNAME=WSJ90-832204807&HDAN=J9613700007 &binding=1190194&Search=am 3/6/00



| Dow Jones Interactive® Publications Library Page 4 of 6

‘ - a a - ~ -

The company's economic model offers plenty of advantages over
traditional bookselling and its need for retail real estate, inventory
and people. Amazon has just 33 employees, no expensive
furnishings and no salespeople. It is open for business 24 hours a day
and has customers in 66 countries including Bosnia, where more
than 25 U.S. soldiers have placed orders. "This will help make this
deployment a little more tolerable,"” Army Lt. Clyde Cochrane Il e-
mailed Amazon.

Since Amazon doesn't order most books until after it sells them, Mr.
Bezos says it turns over its relatively small inventory -- made up of
best-selling books -- 150 times a year, compared with less than four
times for retail bookstores.

And no brick-and-mortar retailer can match Amazon's range of
offerings. Strolling through the warehouse, down a short corridor
from his office, Mr. Bezos shows off orders by Amazon's voracious
customers, stacked in neat piles on metal shelves. One has ordered
six kosher cookbooks, another-six gardening books, and a third five
books on becoming a pilot. "You would never find all these books in
one store," Mr. Bezos says.

In fact, Amazon employees compile a weekly list of the 20 most
obscure titles on order, and Mr. Bezos awards a prize for the most
amusing. Recent entries include: "Training Goldfish Using Dolphin
Training Techniques,"” "How To Start Your Own Country,” and
"Life Without Friends."

Amazon drums up all these orders through a mix of state-of-the-art
software and old-fashioned salesmanship. Visitors to Amazon's Web
site can search for a specific book, topic or author, or they can
browse their way through books featured in 23 subject categories.
Three book editors read book reviews, pore over customer orders
and survey current events to select the featured books. "People don't
buy books just because they need a book,"” Mr. Bezos says. "There is
a lot of serendipity to it, and we're trying to capture that.”

Shunning the elaborate graphics that clutter so many Web sites,
Amazon instead loads up its customers with information. For many
featured books, it offers capsule descriptions, snippets of reviews
and "self-administered interviews" posted by authors.

Amazon also offers space for readers to post their own reviews --
and then steps out of the way and lets its customers sell to each
other. Recently a book called "Sponging: A Guide to Living Off
Those You Love" drew a chorus of on-line raves from Amazon
customers, one of whom wrote: "This gem is crazy! Flat Out.
Hysterical. You'll have a good laugh, but wait! Let me let youinona
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bestseller list.

Mr. Bezos says 60% of his orders come from repeat customers. "It's
not in my nature to be hip, but Amazon is the finest bookstore I've
ever been to," says Don K. Pierstorff, a 60-year-old college professor
in Costa Mesa, Calif., who says he has placed 12 orders during the
past several months.

But there are some big drawbacks. Though Amazon discounts most
books 10% to 30%, it levies a $3 service charge per order plus 95
cents per book. Some people don't like sending their credit-card
number over the Internet, though Amazon says most of its customers
don't mind, and the numbers are encrypted when sent. About 5% of
Amazon's customers phone in their credit-card numbers. And it can
take Amazon a week to deliver a book that isn't a best-seller, and
even longer for the most esoteric titles.

Mr. Bezos acknowledges that strategic challenges remain, such as
how to use the massive database he is accumulating about his
customers and all their orders: Book publishers have never had much
market data about readers, and some are already salivating for a peek
into Amazon's files. "Amazon is creating a database that doesn't
exist anywhere else,"” says Mr. Vitale at Random House, a unit of
Advance Publications Inc.

But Mr. Bezos knows his customers will erupt in outrage if he turns
over their files to other marketers. The Web, he notes, is the ultimate
word-of-mouth medium: "If someone thinks they are being
mistreated by us, they won't tell five people -- they'll tell 5,000."
Still, he is toying with a plan to let publishers offer hand-picked
Amazon customers books at discounted prices before their
publication date.

Mr. Bezos dreams about tumning Amazon into a billion-dollar
company, and turning his controlling stake into a fortune. But he is
quick to dismiss fears that Amazon could ever spell the end of
traditional bookstores. He regularly hangs out at the Elliott Bay
Book Co., a sprawling, independent bookstore in downtown Seattle
which has exposed brick walls, a cafe and lots of friendly
salespeople. And he talks about how "books creak in that nice kind
of way."

"We are trying to make the shopping experience just as fun as going
to the book store," he says, "but there's some things we can't do.”
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The Amazon Way
Is Still the Best Model
For Web Shopping

HE WORLD WIDE WEB seems like

a perfect medium for bare-bones
retailers who specialize in cutthroat price
competition. After all, it’s much easier
on the Web than in real life to flit from
store to store comparing prices. There
are even Web sites and services that
offer to automate the process, quickly
displaying various price tags for
common items at multiple shopping
sites.

It turns out, however, that many —
probably most — online shoppers don’t
shop that way. A recent study by NFO
Interactive, a market-research firm,
showed that only about half of those
polled who had made an online purchase
in the prior six months even knew about
the price-comparison services, and only
28% of those who knew about them used
them even occasionally.

Of course, some shoppers who eschew
the automated services still may manu-
ally visit a few sites to compare prices,
but the cutthroat pricing model isn’t
taking hold on the Web. I can't say
exactly why this is, but I have a theory. I
think it’s because of the effect of what
might be called the Amazon Way — a
manner of running an online business
that grows more valuable as e-commerce
companies fall on lean times and grope
for a way to attract and hold customers.

HILE AMAZON.COM IS price

competitive, it didn't get to be the
Web's largest retailer, with 23 million
customers, by having the lowest prices
on all items all the time. It doesn’t guar-
antee to match or beat others’ prices.
Instead, Amazon has won the loyalty of
millions by building an online store that
is friendly, easy to use and inspires a

PERSONAL TECHNOLOGY

By WALTER S. MOSSBERG

/

sense of confidence and community
among its customers. People trust
Amagzon, partly because it knows their
tastes and does what it promises. For
me, and apparently many others, it
wouldn’t be worth roaming all over the
Web to save a few bucks shopping else-
where.

There are all kinds of questions about
Amazon's financial future — primarily
whether it can make a profit soon. I'm no
financial analyst. (I can’t even buy tech-
nology stocks due to the Journal’s
conflict-of-interest policies. ) All I know is
that from a consumer’s point of view,
Amazon is a shining model of how to
operate an online store.

I've made scores of purchases at
Amazon over the years, and all but one
or two arrived at my home on time and
exactly as ordered. The company sends
me e-mails to tell me when the order is
processed and, later, when it was
shipped. I can cancel an order before it
ships without going through the usual
wrangling, and if something goes wrong,
Amazon usually forgives the shipping
charge or upgrades the type of shipping.

The shopping experience is just
terrific. The site is easy to navigate, even
though it features 15 different depart-
ments. Searching is easy and excellent.
The site intelligently personalizes the
pages you see to highlight merchandise
of a type you've bought before and to
suggest similar items. I've discovered
several good authors through these
recommendations. The company also
posts numerous customer-written
reviews of products, which are some-
times helpful.

Then there’s “1-click ordering,” a bril-
liant voluntary feature that allows you to
buy any item with just a single click,
without confirmation, using the credit
card and home address Amazon has on
file for you. It can be dangerous, but it's
convenient and has been widely copied
on the Web.

OT ONLY THAT, but the selection at

Amazon is staggering. Everybody
knows the site carries a huge number of
books, videos, CDs and DVDs; but on a
recent day when I checked, you could buy
a kids’ scooter ($100), Quicken Deluxe
software ($40), L'Oreal lipstick ($5.19), a
Palm V organizer ($289), a fancy apple
corer ($6.99), an elaborate gas grill ($450)
or a cordless drill ($89). My own last
purchase there was a couple of cordless
phones. (I didn’t do a price comparison
before I bought them, but in preparing
this column, I discovered that Amazon’s
price on the phones was about a buck
cheaper than the norm.)

Amazon also has a privacy policy that
is clear and strong, despite a recent flap
over a new clause warning that customer
information might be conveyed to a
successor company someday if Amazon,
or one of its units, is sold. (Can anybody
imagine that if Time magazine or Eddie
Bauer were sold, the subscriber and
customer lists wouldn’t be part of the
deal?) Amazon has no advertisers who
gather or demand information, and it
doesn’t share customer information with
outsiders, except on a limited basis with a
couple companies that operate two of its
departments.

Because Amazon's prices are typically
in the ballpark of the average online
store, I have little incentive to go bargain-
hunting at other sites where I'd have to
learn a new interface, enter my personal
and credit-card information, study a new
privacy policy and hope to find the same
reliability that Amazon offers.

Obviously, people on a tight budget, or
those looking to buy a very expensive
item, will find it worth enduring the time
and hassles of comparison shopping. And
I'm sure some of you have had a bad
experience with Amazon; no company
that large is perfect. Others have estab-
lished loyalty to different sites. That's
fine. But for me, Amazon is a paragon of
how to focus on consumers first and fore-
most. It’s like a friendly neighborhood
general store, transported to cyberspace.
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THE OTHER NOMINEES
Matthew Barney The Ciemaster Cycle
Olafur Biasson The Weather Project

’ Takashi|Murakami Sugerflat

Gait Wight The Evoluticn of Disarticulation

'FOR REINVENTING THE BOOK
BY DAY AND MOONLIGHTING

BUSINESS
Jeff Bezos

Once upon a time, Amazon.com sold new books. Now it offers new and
used music, videos, electronics, clothing, jewelry, food ~ and profitability.
Perfect time to launch Search Inside the Book, an audacious project to
digitize Amazon's entire catalog. Bezos has set his own sights even further
out: His private jet propulsion lab, Blue Origin, aims to “create an enduring
presence in space.” To infinity and beyond. ~ Jeffrey M. O’Brien

WIRED: How do you push for change with the promise of instant riches all hut gone?
BEZOS: We've created an environment where builders can build. The people here
Jike to do new things. There's even more innovation than you see, like the way we
configure software in fulfiliment centers, tweaking algorithms.

How did you know it was time to get started on Search Inside the Book?

Five years ago, it would have been prohibitively expensive. But disk space and
bandwidth are getting twice as cheap every 12 months. As technology - the funda-
mental raw ingredients — gets cheaper and cheaper, it creates an opportunity to

be imaginative.

What's the next transformative trend?

With computers and display devices getting less expensive, when will half of house-
holds have four or five computers? Assuming they all have always-on broadband, this
will eliminate a lot of friction in using the computer. | put a computer in my kitchen and
it doubled my Amazon purchases! [Guffaws ]

Google has a product search engine, Froogle, and book search capability. | hear
Amazon has a search engine on the way. Are you headed for a dogfight?

if you're competitor-focused, you can watch your competitor go down blind alleys
and you don’t have to invest there. That can lead to success but not a lot of innovation.
We have a pioneer strategy. Ten years from now, customers wil! still want choice,
selection, and the lowest price. If you base your strategy on foundational needs of
customers, even if the world is swirling around you, you can keep your head down
and don’t have to worry about it.
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| THE OTHER NOMINEES

| Marc Benioff Salesforce.com

 Sergey Brin, Larry Page & Eric Schmidt
- Google

| Diane Greene VMware

i Brian Roberts Comcast
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Reprogramming
Amazon

Sure, it still sells loads of books and CDs.
But it’s fast morphing into a tech company

T°S CRUNCH TIME FOR RETAILERS,
and Amazon.com Inc. is no excep-
tion. At its nine massive distribu-
tion centers from Fernley, Nev, to
Bar Hersfeld, Germany, workers
scur