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This case now cones before the Board for consideration
of applicant’s notion (filed April 10, 2002), inter alia, to
set aside the Board order of March 28, 2002 entering
j udgment by default against applicant. The notion is fully
bri ef ed.

A brief review of the relevant history of this case is
believed to be helpful at this tine.

On Novenber 2, 2001, the Board issued an order granting
applicant’s notion to disnmss to the extent that opposer was
al l owed twenty days in which to serve an anmended notice of
opposition alleging a proper pleading of its dilution claim
failing which, the dilution claimwuld be given no
consideration. In the sane order, applicant was all owed
forty days thereafter in which to serve an answer to the
anended notice of opposition, if one was filed, or to serve
a proper answer to the original notice of opposition, in the

event opposer elected not to pursue its claimof dilution.
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On February 11, 2002, opposer filed a response and
notion for default judgnent indicating that it had not
recei ved a copy of the Board’ s Novenber 2, 2001 order and,
accordingly, had not served an anended notice of opposition.
Qpposer further asserted that applicant had failed to serve
its answer to the original notice of opposition as required
by the Novenber 2, 2001 order. Accordingly, opposer argued,
applicant was in default under Fed. R Gv. P. 55(b). On
March 28, 2002, the Board granted opposer’s notion for
default judgnent. However, on March 12, 2002, applicant
filed a notion to accept its answer to the original notice
of opposition, indicating that it was not in receipt of the
Board’ s Novenber 2, 2001 order, and that it had just |earned
of the order from opposer’s February 11, 2002 notion.?!

Subsequently, on April 10, 2002, as noted above,
applicant filed a notion to set aside default judgnent and
to enter judgnent against opposer. (Opposer served its
response in opposition thereto on April 12, 2002.

The Board has carefully considered the argunents of
both parties with regard to the above notion. However, an
exhaustive review of those argunents would only serve to
delay the Board' s disposition of this matter.

Once default judgnent has been entered against a

L' At the time the Board issued its March 28, 2002 order, the
Board was not in receipt of applicant’s March 12, 2002 fili ng.
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def endant pursuant to Fed. R Cv. P. 55(b), the judgnent
may be set aside only in accordance with Fed. R GCv. P.
60(b), which governs notions for relief fromfinal judgnent.
See Fed. R Gv. P. 55(c), and 6 Moore's Federal Practice,
855.10 (2d ed. 1985). See also Waifersong Ltd. Inc. v.

Cl assic Music Vending, 976 F.2d 290, 24 USPQ2d 1632 (6th
Cr. 1992). Fed. R Cv. P. 60(b), as nmade applicable by
Trademark Rule 2.116(a), applies to all final judgnents

i ssued by the Board, including default and consent
judgnents, summary judgnents, and judgnments entered after
trial on the nerits. As a practical matter, notions to
vacate or set aside a final Board judgnent are usually based
upon the reasons set forth in subsections (1), (2) and/or
(6) of Fed. R Civ. P. 60(b).

In this case, the Board notes that both parties herein
assert that they did not receive the Board s Novenber 2,
2001 order, and that they were accordingly unable to conply
with the requirenents thereof. The Board notes in addition
that exam nation of the file for this case reveals that the
Board’ s Novenber 2, 2001 order may have been nailed to
i ncorrect addresses for both parties to this proceeding.

In short, fromthe record before the Board, it appears
that neither party herein was able to conply with the
Novenber 2, 2001 order because neither received it in a

tinmely fashion. Thus, the failure of both parties to conply
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with the Novenber 2, 2001 order appears to stem from

i nadvertence or a clerical error on the part of the Board.
Furthernore, there is nothing in the record to indicate that
either party herein has acted in bad faith, or otherw se
acted in a negligent manner in the prosecution of this
action.

Accordingly, applicant’s notion to set aside default
judgnent is hereby granted to the extent that the March 28,
2002 order entering judgnment by default against applicant is
hereby vacated. Applicant’s notion for judgnent agai nst
opposer is denied.

Further, the Board order issued Novenber 2, 2001 is
hereby nodified solely as foll ows:

First, the tinme allowed for the parties to take the
actions required in the Novenber 2, 2001 order is considered
to run fromthe nmailing date appearing on the first page of
this order?

Second, applicant’s answer (filed March 12, 2002) to
the original notice of opposition is accepted and nade of
record; accordingly applicant is required to serve an
anended answer only in the event opposer files an anended

notice of opposition.

2 A copy of the Board’ s Novenber 2, 2001 order is enclosed with
both parties’ copy of this order.



