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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hearst Communications, Inc. and
Hearst Magazines Property, Inc.,

Opposers,
Opposition No. 91120453

V.

Charles Browning Wilson,

N N N N N N N N N N

Applicant.

OPPOSERS’ WRITTEN CROSS-EXAMINATION
TO APPLICANT CHARLES BROWNING WILSON

Opposers Hearst Communications, Inc. and Hearst Magazines Property, Inc. (“Oppos-
ers”) respectfully request that Applicant Charles Browning Wilson (“Applicant”) answer the fol-
lowing questions fully and separately in writing and under oath on or before June 28, 2007.

DEFINITIONS AND INSTRUCTIONS

A. “Opposers” shall mean Hearst Communications, Inc. and Hearst Magazines Prop-
erty, Inc., their affiliated corporations and entities, and their officers, directors, employees,
agents, attorneys, subsidiaries, predecessors in interest, and any other Person or entity acting on
their behalf or subject to their control.

B. “Applicant” shall mean Charles Browning Wilson, his predecessors or successors
in interest with respect to the Opposed Mark, any agent of Charles Browning Wilson, and any
other Person or entity acting on behalf of Charles Browning Wilson with respect to the Opposed
Mark.

C. “You” and “your” shall refer to Applicant as defined in Paragraph B above.
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D. “Opposed Mark™ shall mean the designation COSMO.COM that is the subject of
United States Trademark Application Serial No. 75/810,043, published in the May 30, 2000 Of-
ficial Gazette. Except as explicitly indicated otherwise, references to use, advertising, market-

ing, distribution, and so forth of goods or services in connection with the Opposed Mark shall

mean use, advertising, marketing, distribution, and so forth within the United States.

E. “Opposers’ Marks” shall mean the COSMO and COSMOPOLITAN marks

owned by Opposers and described in the First Declaration of Stephen Rodgers, including the fol-

lowing federally registered marks:

Reg. No. 2,407,134

puter database featuring portions of vari-
ous magazines and articles and illustra-
tive materials in the fields of personal
relationships, beauty and fashion, health
and fitness, personal hygiene, stars and
entertainment news and life and work,
rendered by means of a global computer
network

COSMO GIRL General interest magazine for girls and January 8, 2002
Reg. No. 2,527,954 young women
COSMO GIRL! Providing an interactive on-line com- November 21, 2000

Reg. No. 2,518,660

interactive on-line computer database
featuring portions of various magazines
and articles and illustrative materials in

COSMOPOLITAN Magazine or periodical published July 3, 1956

Reg. No. 630,028 monthly or at other intervals

COSMOPOLITAN Books of general interest August 15, 1995
Reg. No. 1,911,389

COSMOPOLITAN Eye glasses and eye glass frames September 27, 1994
Reg. No. 1,855,579

COSMOPOLITAN Tote bags July 21, 1987

Reg. No. 1,448,513

COSMOPOLITAN Hair ornaments, namely, barrettes, rib- August 4, 1998
Reg. No. 2,178,873 bons, bands and bows

COSMOPOLITAN.COM | Computer services, namely providing an | December 11, 2001
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the fields of personal relationships,
beauty and fashion, health and fitness,
personal hygiene, stars and entertain-
ment news, and life and work, rendered
by means of a global computer network

F. “Board” shall mean the Trademark Trial and Appeal Board.

G. “Document(s)” shall mean writings, drawings, graphs, charts, photographs, phone
records, stored and retained electronic communications (including but not limited to electronic
mail and instant messaging communications), and other data compilations from which informa-
tion can be obtained and translated (if necessary) through detection devise into reasonable usable
form, including but not limited to correspondence, memoranda (including internal memoranda),
handwritten notes, rough drafts, business records, summaries, calendars, appointment books, ex-
pense vouchers, receipts, telephone records, message slips, logs, diaries, time sheets, time re-
cords, computer printouts, computer lists, computer diskettes, and computer indices that are in
your possession, custody, or control.

H. “Identify” with respect to a natural person shall mean to provide the following
information to the extent known: the name, job title, current or last known home address and
home telephone number, last known place of employment, and the address and telephone num-
ber of such place of employment.

L “Identify” with respect to a business entity shall mean the name of such business
entity, its last known business address and telephone number, the jurisdiction under whose laws

it is organized, and the jurisdiction in which it maintains its principal place of business.
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J. “Identify” with respect to a document shall mean to provide, to the extent known,
the following information: the title and date of the document, if any, its author, addressees and
recipients, and a description of its contents.

K. “Person” shall mean any natural person, group of natural persons, corporation,
company, unincorporated association, partnership, joint venture, or other business, legal, or gov-
ernmental entity or association.

L. The conjunctive form “and” and the disjunctive form “or” shall be mutually inter-
changeable and shall not be construed to limit any question.

M. The terms “any” and “all” shall be mutually interchangeable and shall not be con-
strued to limit any question.

N. The singular and plural shall be mutually interchangeable, and the use of words
either in the singular or plural in the following question shall not be construed to limit any ques-
tion.

INSTRUCTIONS

0. If you refuse to answer any question in whole or in part based on a claim that any
privilege applies to the information sought, state the privilege and describe the factual basis for
your claim of privilege with such specificity as will permit the Board to determine the legal suf-
ficiency of the claim of privilege.

P. Each paragraph and subparagraph hereof and the definitions herein are to be con-
strued independently, and not by or with reference to any other paragraph or subparagraph or
definition herein if such construction would limit the scope of any particular question or the sub-

ject matter thereof.
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Q. If any of these questions cannot be answered in full, answer to the fullest extent
possible, specify the reason for your inability to answer the remainder, and state what informa-
tion, knowledge, or belief you have concerning the unanswered portion.

R. These questions shall be deemed to be continuing. You are under a duty to sup-
plement, correct, or amend your response to any of these questions if you learn that any response
is in some material respect incomplete or incorrect and if the additional or corrective information
has not otherwise been made known to Opposers during the discovery process or in writing.

OPPOSERS’ QUESTIONS TO APPLICANT

1. Identify all the goods and services currently or formerly offered by Applicant in
connection with the Opposed Mark, listing the dates of use for each good or service identified.

2. Identity any Person with knowledge of Applicant’s first use of the Opposed Mark.

3. Identitfy any Person with knowledge of Applicant’s current uses of the Opposed
Mark.

4. Identify any documents evidencing Applicant’s current uses of the Opposed
Mark.

5. Describe the basis and reasons for Applicant’s selection and adoption of the Op-
posed Mark.

6. Describe the basis and reasons for Applicant’s decision to apply for registration of
the Opposed Mark.

7. Identity the date on which the Wikipedia entry attached as Exhibit B to Appli-

cant’s Notice of Reliance first appeared.
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8. Identify any contributions made by Applicant to the Wikipedia entry attached as
Exhibit B to Applicant’s Notice of Reliance.

0. Identify any contributions made by third parties at Applicant’s direction, or with
the assistance of Applicant, to the Wikipedia entry attached as Exhibit B to Applicant’s Notice of
Reliance.

10. Identity all authors of, or contributors to, the Wikipedia entry attached as Exhibit
B to Applicant’s Notice of Reliance of which Applicant is aware.

11. Identity the date on which the IMDB entry attached as Exhibit C to Applicant’s
Notice of Reliance first appeared.

12. Identify any contributions made by Applicant to the IMDB entry attached as Ex-
hibit C to Applicant’s Notice of Reliance.

13. Identify any contributions made by third parties at Applicant’s direction, or with
the assistance of Applicant, to the IMDB entry attached as Exhibit C to Applicant’s Notice of
Reliance.

14. Identity all authors of, or contributors to, the IMDB entry attached as Exhibit C to
Applicant’s Notice of Reliance of which Applicant is aware.

15. Identity all rights to COSMO.COM as a trademark or service mark that Applicant
may claim other than in connection with the services recited in Applicant’s application.

16. Identify the date on which Applicant became aware of the article attached as Ex-
hibit K to Applicant’s Notice of Reliance.

17. Describe the relevance to this Opposition of the article attached as Exhibit K to

Applicant’s Notice of Reliance.
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18. Describe how Applicant first became aware of the availability of the cosmo.com
domain for purchase from The Domain Dealer a/k/a DD King.

19. Describe the relevance to this Opposition of the negotiations between Opposers
and The Domain Dealer a/k/a DD King registrations alleged in paragraph 7 of Applicant’s Dec-
laration.

20. Describe the relevance to this Opposition of the allegation in paragraph 9 of Ap-
plicant’s Declaration that “Opposers did not undertake any significant efforts to secure the
cosmo.com domain for their own use.”

21. Identity the date on which Applicant first provided online content accessible at
the cosmo.com domain, describe the content available on that date, and describe any changes to

the content that have taken place since that date.

22. Describe the target audience for the website accessible at the cosmo.com domain.
23. Describe the actual audience for the website accessible at the cosmo.com domain.
24. For each year after it became active, state the number of hits received by the web-

site accessible at the cosmo.com domain.

25. Describe in detail any sources of revenue Applicant receives from the “Travel
Mall” portion of Applicant’s website, including a description of Applicant’s relationship with
advertisers on Applicant’s website.

26. Describe the circumstances under which Applicant first began to participate in the
sale of magazine subscriptions through the “Travel Mall” portion of Applicant’s website, includ-

ing but not limited to subscriptions for Cosmopolitan magazine.
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27. Describe the circumstances under which Applicant first began to participate in the
advertising of magazine subscriptions through the “Travel Mall” portion of Applicant’s website,
including but not limited to subscriptions for Cosmopolitan magazine.

28. Describe any relationships Applicant has with publishers of magazines or vendors
of subscriptions to magazines, including but not limited to Cosmopolitan magazine.

29. State the revenue that Applicant has enjoyed through sales of magazine subscrip-
tions on Applicant’s website for each year since those sales began.

30. State the revenue that Applicant has enjoyed through the advertising of magazine
subscriptions on Applicant’s website for each year since that advertising began.

31. Describe the relevance to this Opposition of the lack of contact between the par-
ties alleged in paragraph 10 of Applicant’s Declaration.

32. Describe the relevance to this Opposition of the investment alleged in paragraph
14 of Applicant’s Declaration.

33. State the percentage of the $200,000 investment alleged in paragraph 14 of Appli-
cant’s Declaration attributable to server fees.

34. State the percentage of the $200,000 investment alleged in paragraph 14 of Appli-
cant’s Declaration attributable to web developer fees.

35. State the percentage of the $200,000 investment alleged in paragraph 14 of Appli-
cant’s Declaration attributable to legal fees.

36. State the percentage of the $200,000 investment alleged in paragraph 14 of Appli-

cant’s Declaration attributable to accounting fees.
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37. State the percentage of the $200,000 investment alleged in paragraph 14 of Appli-
cant’s Declaration attributable to general advertising and promotion.

38. Describe the relevance to this Opposition of the absence of an infringement action
brought by Opposers against Applicant alleged in paragraph 17 of Applicant’s Declaration.

39. Describe the relevance to this Opposition of the absence of a UDRP proceeding
alleged in paragraph 17 of Applicant’s Declaration.

40. Describe the relevance to this Opposition of the action of the examining attorney
alleged in paragraph 18 of Applicant’s Declaration.

41. Describe the basis for the assertion in paragraph 20 of Applicant’s testimony that
“Opposers have failed to . . . file registrations with the Patent and Trademark Office seeking
trademark rights for [the COSMOPOLITAN and COSMO GIRL marks].”

42. Describe the relevance to this Opposition of the registrations identified in para-
graph 19 of Applicant’s Declaration.

43. Describe any efforts made by Applicant to confirm whether the marks underlying
the registrations identified in paragraph 19 of Applicant’s Declaration are actually in use in
commerce.

44. Identify any evidence that the marks underlying the registrations identified in
paragraph 19 of Applicant’s Declaration are actually in use in commerce.

45. In light of the articles submitted by Opposers at Tabs 25-75 of Opposers’ Notice
of Reliance, Exhibits 9-15 to Opposers’ Second Notice of Reliance, and Exhibit A to Opposers’
Responses And Objections To Applicant’s Written Cross-Examination, describe the basis for the

assertion in paragraph 21 of Applicant’s Declaration that “the Opposers[’] sole proof of the gen-
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eral public’s knowledge of the phrase ‘COSMOQO’ are the self-serving statements of Opposers’
own Vice-President.”

46. In light of the articles submitted by Opposers at Tabs 25-75 of Opposers’ Notice
of Reliance, Exhibits 9-15 to Opposers’ Second Notice of Reliance, and Exhibit A to Opposers’
Responses And Objections To Applicant’s Written Cross-Examination, describe the basis for the
assertion in paragraph 21 of Applicant’s Declaration that “the only evidence submitted in support
of Opposers’ claims are references made by Opposers themselves in their own magazines.”

47. In light of the documentary evidence attached as Exhibit E to Opposers’ Notice of
Reliance, describe the basis of the assertion in paragraph 21 of Applicant’s Declaration that “the
statements made in the ‘First Declaration of Stephen Rodgers’ is [sic] not supported by . . . any
communications from Opposer’s customers indicating that they were misled and/or confused by
my cosmo.com website.”

48. Describe the basis for the assertion in paragraph 23 of Applicant’s Declaration
that “Opposers appear to assert that they should be the sole users of the phrase ‘COSMO’ in all
International Classes throughout the world . . . .”

49. To the extent that it has not been stated in responses to previous questions, de-
scribe the basis for the assertion in paragraph 24 of Applicant’s Declaration that “Opposers are

. unable to demonstrate a clear likelihood of confusion between their ‘COSMOPOLITAN’
magazine and my cosmo.com website.”

50. Identify any searches, surveys, marketing studies, reports, or other documents re-

lating to the availability of the mark COSMO or variations thereof, including COSMO.COM.
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51. Identify any searches, surveys, marketing studies, reports, or other documents re-
lating to the likelihood of confusion between Opposers’ Marks and the Opposed Mark.

52. Identify any instances of actual confusion between Opposers” Marks and the Op-
posed Mark, including but not limited to any instances of misdirected e-mail communications.

53. Identity the date on which Applicant first became aware of Opposers.

54. Identity the date on which Applicant first became aware of Opposers’ rights in
and to Opposers’ Marks.

55. Describe the types of advertising and marketing that Applicant has utilized to
promote services provided under the Opposed Mark.

56. Identify all domain names previously or currently registered or owned by Appli-
cant.

57. Identify all predecessors, successors, parent companies, subsidiaries, fictitious
business names, trade names, and former names of Applicant.

38. Identity all Persons who participated in any way in the preparation of responses to
these questions.

Dated: May 17, 2007

s/Theodore H. Davis Jr.
I certify that this paper is being deposited on May 17, s/ vis J

2007 with the United States Postal Service, First Class Theodore H. Davis Jr.
postage prepaid, addressed to Commissioner for Trade- Olivia Maria Baratta

marks, P.O. Box 1451, Alexandria, Virginia 22313-1451.

KILPATRICK STOCKTON LLP
[Theodore H. Davis Jr/ 1100 Peachtree Street
Theodore H. Davis Jr. Suite 2800

Atlanta, Georgia 30309-4530

Attorney for Opposers
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hearst Communications, Inc. and )
Hearst Magazines Property, Inc., )
)
Opposers, )

) Opposition No. 91120453
v. )
)
Charles Browning Wilson, )
)
Applicant. )

CERTIFICATE OF SERVICE

A copy of the attached document has been served on counsel for Applicant via first class
mail addressed to:

Robert M. Steckman, Esq.

Law Office of Robert Steckman, P.C.
111 John Street, Suite 800

New York, NY 10038.

/s/Theodore H. Davis Jr.
Theodore H. Davis Jr.

Date: May 17, 2007
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