IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DURAMAX MARINE, LLC,
Opposer,
Opposition No. 119,899

V.

R.W. FERNSTRUM & COMPANY,

S g g wngyt emy et “umpy? g’ e

Applicant.

NOTICE OF FILING TESTIMONY DEPOSITION :‘
TRANSCRIPT PURSUANT TO 37 C.F.R. § 2.125(c)

Applicant hereby give notice to Opposer in the above-identified Opposition tl?at
Applicant has filed the attached transcript of the Sean Fernstrum deposition taken on July
30, 2004 in Menominee, Michigan (attended by Opposer's attorney) with the U.S. Patent

and Trademark Office, before the Trademark Trial and Appeal Board.

R. W. FERNSTRUM & COMPANY

e i
Date: September 10, 2004 4. 4

Marc A. Bergsman Es.
Dickinson Wright PLLC
1901 L Street, N.W., Suite 800
Washington, D.C. 20036

(202) 659-6944
Mbergsman@dickinsonwright.com

Attorneys for Applicant



Certificate Of Service
| hereby certify that one copy of the accompanying Notice of Filing Testimony
Deposition Transcript Pursuant 37 C.F.R. § 2.125(c) was mailed by first class mail,
postage prepaid, this 10" day of September, 2004, to:
D. Peter Hochberg, Esq.
D. Peter Hochberg Co., L.P.A.
The Baker Building, Sixth Floor

1940 East Sixth Street
Cleveland, Ohio 44114

L/g G4 ){)/ /) 7&4/7{[2:\

DC 71119-37 96189




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAT, AND APPEAJ, BOARD

DURAMAX MARINE, LLC,
Opposer,

V. Opposition No. 119,899

R.W. FERNSTRUM & COMPANY,

Applicant.

| /
e

APPEARANCES

Mr. Marc A. Bergsman (DC958231)
Dickinson-Wright :

Attorneys for Applicant

1901 L. Street, N.W., Suite 800
Washington, DC 20036

(202) 659-6944

Mr. D. Peter Hochberg

D. Peter Hochberg Co., LpPA

The Baker Building, Sixth Floor
1940 East sixth Street
Cleveland, Ohio 44114

(216) 771-3800

Menominee, Michigan
July 30, 2004

Penny L. Fisher, CER-7312
: DEPOSITION OF: SEAN W. FERNSTRUM

Pennel Reporting, Inc.

P.0. Box 2368
Kingsford, Michigan 49802




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DURAMAX MARINE, LLC,

Opposer,
V. Opposition No. 119,899
R.W. FERNSTRUM & COMPANY,

Applicant.

APPEARANCES

Mr. Marc A. Bergsman (DC958231)
Dickinson Wright

Attorneys for Applicant

1901 L. Street, N.W., Suite 800
Washington, DC 20036

(202) 659-6944

Mr. D. Peter Hochberg

D. Peter Hochberg Co., LPA

The Baker Building, Sixth Floor
1940 East Sixth Street
Cleveland, Ohio 44114

(216) 771-3800

Menominee, Michigan
July 30, 2004

Penny L. Fisher, CER-7312
DEPOSITION OF: SEAN W. FERNSTRUM

Pennel Reponting, Inc.
P.0. Box 2368
Kingsford, Michigan 49802
(906) 774-7338




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WITNESS:

TABLE OF CONTENTS

Direct Examination by Mr. Bergsman
Cross-Examination by Mr. Hochberg
Redirect-Examination by Mr. Bergsman
Recross-Examination by Mr. Hochberg

EXHIBITS:

EX
EX

EX
EX
EX
EX

EX

EX

EX

EX
EX
EX
EX

EX
EX

EX

EX
EX
EX
EX

EX
EX

I = H FHF +H =
oY U bW N =

#10
#11
$#12
#13

#14
#15

#16

#17
#18
#19
#20

#21
#22

Notice of Deposition

R.W. Fernstrum & Company
recommendation form

RWF logo to be registered

Tie clip bearing logo

Banker's bag bearing logo

RWF handout re flange-mounted
keel coolers

RWF handout re flange-mounted
Fernstrum Gridcooler keel
coolers (issued after EX#6)
"Gridcooler Recommendations"
sheet

Cover of booklet listing
replacement parts

Letter from Fishing Gazette

Letter on RWEF letterhead
Images of paperweights
Installation, maintenance
& troubleshooting manual
from RWF

Later version of EX #13

Later version of EX #13 and
EX #14

Later version of EX #13,

EX #14 and EX #15

RWF Catalog 995

RWEF Catalog 1000

Ads from R.W. Fernstrum

Copy of RWF Web site,
November 2001

RWE Catalog 970

RWEF ad from WorkBoat Maga-
zine, December 2003

MARKED

4

B D

fIsN S

I S

IS

PAGE

74
133
134

IDENTIFIED

4

27
27

28

31

31

32
33
34
35

35
37
38
39
39
40
41

59
62

63




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHIBITS:

EX #23

EX #24

EX #25

EX #26
EX #27
EX #28
EX #29
EX #30
EX #31
EX #32
EX #33

EX #34

TABLE OF CONTENTS (CONTINUED)

MARKED
RWEF ad from WorkBoat Maga-

zine, January 2000 4
RWF Promotional handout from

mid-late '90s 4
Promotional/informational

document re RWEF company

and products 4
Promotional handout re

aluminum Gridcooler line 4
Ad from WorkBoat Magazine,

2002 4
Ad from WorkBoat Magazine 4
RWF Catalog 2004 4
Ad for Duramax DuraCoolers 4
Duramax Web site 4
Duramax DuraCooler installa-

tion manual 4
Settlement & Mutual Release

Agreement 4
Registered logo with globe 4

,,,,, L

IDENTIFIED

63

63

64

65

65
65
66
67
67

68

68
12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Exhibit #1 through Exhibit #34 marked prior to

commencement of deposition)

9:31 a.m., Central Daylight Time

REPORTER: Sir, would you raise your right hand,
please? Do you swear to tell the truth, the whole truth
and nothing but the truth?

MR. FERNSTRUM: I do.

REPORTER: Thank you.

DIRECT EXAMINATION

BY MR. MARC A. BERGSMAN:

Q

Mr. Fernstrum, would you state your name and occupation for
the record?

My name is Sean Fernstrum. I am vice president of opera-
tions at R.W. Fernstrum & Company.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 1. And can you identify Exhibit
Number 17?

This is the Notice of Deposition for today's proceedings.
And you're appearing here pursuant to this Notice of Depo-
sition?

I am

Thank you. What is the business of R.W. Fernstrum &
Company?

R.W. Fernstrum & Company is a manufacturer of marine heat

exchangers.
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What is a marine heat exchanger?

A marine heat exchanger is a cooling system; piece of
equipment that's used to cool engines in water or marine
environments.

Okay. As--as a matter of analogy, would it be similar to
saying, like, it's a radia--it's analogous to a radiator
for a car?

Yeah. It'd be the equivalent of a boat radiator.

Okay. What are your responsibilities as the vice president
of operations?

I am in charge of sales, marketing, finance and accounting,
and I also control the--the company records.

How long have you been the vice president of operations?
I've been vice president of operations since September of
1995.

What did you do before you were the vice president of
operations?

I was a technical writer for R.W. Fernstrum & Company.

And what did you do as a technical writer?

As a technical writer, I handled the sales documentation
and ads. I also--I also played a part in some of the engi-
neering. That was most of it, yeah.

How long were you a technical writer?

I was a technical writer for five years.

So, about 19907
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Yeah, July of 1990.

And did you work at Fernstrum before July 19907

Yes. I worked part time since I was 14 years old.

Okay. Are you familiar with the history of R.W. Fernstrum
& Company?

Yes. As a part of my job, I keep the company records and,
also, is--it's a family business, so it's family history.
And, in addition, I've also interviewed Robert Fernstrum,
the founder of the company.

Why did you interview Robert Fernstrum?

I interviewed Robert Fernstrum for a series of articles
that we ran in a newsletter we had published for a couple
of years.

Let me take a step back. When you worked part time--

Yes.

--at--at Fernstrum, what did you do?

Anything and everything; from washing vehicles, to working
on the production of keel coolers.

Who purchases marine heat exchangers?

Vessel owners and operators; shipyards; occasionally, naval
architects and marine engineers.

Does Fernstrum interact with naval architects and marine
engineers?

Yes.

Why--why do you have that interaction?
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The interaction we have with the architects and engineers--
the primary reason for that interaction is that these indi-
viduals specify, many times, the equipment that's put onto
a vessel.

And they would specify a Fernstrum keel cooler?

Yes. They--ideally, they'd specify our product.

Okay. How do you sell marine heat exchangers?

We sell them through requests for proposals, requests for
quotations--we call them "recommendations"--and also
through personal sales calls.

What is a request for proposal?

In a request for proposal, a--a customer or potential cus-
tomer would have a--a rather broad idea of what they're
looking for. Generally for budgetary purposes, they try to
get a feel for a range of costs for a cooling system on a--
on a vessel that hasn't been completely designed yet.

So, how do you respond to a request for proposal?

What we would do is, try to pick a--an engine make or a
couple of different engine makes that--and an engine model
that would fall in a given horsepower range and size
coolers for those engines, based on the--the conditions
that are outlined for the proposed vessel, and then pass
that pricing information along to the potential customer.
Is that meant to be a--a final quotation?

No, it's strictly a preliminary work. It's--for a--more-
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finalized information, we'd look to the gquo--firm quotation
or, like I say, we call it a "recommendation."

And how do you respond to requests for recommendations or
quotations?

Well, in these instances, we're taking down very specific
information in regards to the engine, the vessel, the
operating conditions of the vessel, and coming up with a
specific model or models to be used in that environment.
I'm handing you what's been previously marked for identi-
fication as Exhibit Number 2. Can you identify Exhibit
Number 27?

This is a copy of an R.W. Fernstrum & Company recommenda-
tion form.

Do customers ever see the Fernstrum recommendation form?
Yes.

Where would customers get the recommendation form?

They could get this recommendation form on our Web site, in
a direct-mail request for information, at a personal sales
visit, at a trade show. Those would all be areas where
they could get it.

What happens if the customer accepts your quotation? What
happens next?

Next, they would place an order for the specified cooler,
and we would build it to their order and specification.

Does Fernstrum keep keel coolers or marine heat exchangers
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in inventory?

Considering our--our wide range of models, we keep a--a
relatively small number of coolers in stock; more-common
models that would be needed, say, in emergency situations.
So, no, we don't keep a great number in stock. We're a job
shop. We--we build to the order and specification of our
customers.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 3. Can you identify Exhibit
Number 37?

This is--this is a copy of the--the logo we're looking to
register.

And what is the subject of the logo that you are seeking to
register?

It's a representation of a Fernstrum Gridcooler keel
cooler.

Is this a three-dimensional representation of the keel
cooler?

No.

Do you use the drawing that's sought to be registered as a
representation of the product in technical drawings?

No.

Could you tell me what a technical drawing is?

A technical drawing would be something like a blueprint;

say one of our--our series drawings that depicts a--a range
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of coolers or--or an installation drawing that would depict
a cooler mounted on a--on a vessel hull, for example.

Would you use the drawing sought to be registered--? Ch.
Excuse me. Strike that. Would you use the drawing sought
to be registered as a representation of the product in a
technical drawing?

No. It's a logo.

Would there be any reason to use the drawing of the mark
sought to be registered in a technical drawing?

Only to identify the--the services that are provided by
R.W. Fernstrum & Company. It's a logo.

What kind of drawing of a marine heat exchanger or a keel
cooler would you use to represent the product in a techni-
cal drawing?

In a technical drawing, we would use several views, usually
three, depicting the various surfaces of the keel cooler or
different views of the keel cooler, and these would have--
normally would have dimensions on them. This would be a
drawing that is normally to scale and not from a perspec-
tive.

Is this drawing sought to be registered from a perspective?
Yes.

Is the drawing sought to be registered drawn to scale?

No.

Okay. Could Duramax display its product in a technical

10
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drawing that did not show a beveled header?
I don't think so, with--

MR. HOCHBERG: I object--I--I object to that.
It's--.

MR. BERGSMAN: Fine. Go ahead and object.

THE WITNESS: --with--they--they could have a
drawing that didn't show a beveled header, say, from a top
view of the tubes or a--or a bottom view of the tubes, but

such a drawing wouldn't resemble this logo at all.

BY MR. BERGSMAN:

Q

When did Fernstrum first begin using the logo that's sought
to be registered?

We first used this in the early '70s, approximately '74;
1975.

And how does Fernstrum use the logo sought to be regis-
tered?

We use it to identify the--the services of R.W. Fernstrum &
Company; the--the build to order and specification of our
customers of keel coolers.

In what media do you use the logo sought to be registered?
The logo is used in promotional materials and literature
that are distributed through advertising--like I say,
promotional literature/informational literature--at sales
calls, trade shows, direct mail, our Web site; things of

that nature.

11
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What trade shows does Fernstrum attend?

We attend MariTrends, which was formerly the Fish Expo, in
Seattle, Washington. We attend the International WorkBoat
Show in New Orleans. We attend the Society of Naval Archi-
tects and Marine Engineers Show. We attend the Passenger
Vessel Association Show. That's the majority of the shows
that--that we're attending at present.

Does Fernstrum promote the logo at these trade shows?

Yes, we do.

How does Fernstrum promote the logo which is sought to be
registered, as shown in Exhibit 3, at the trade shows?

We promote it through promotional materials, handouts, pro-
motional literature, informational literature and--.

Okay. What is the MariTrends or the--the Fish Expo Trade
Show?

That trade show is a--a commercial-marine-industry show
geared primarily toward commercial fishing, but it's been
recently opened up to commercial-marine industry in gen-
eral, in the change to the "MariTrends" title. Attendees
and exhibitors in--include vessel owners and operators,
naval architects and marine engineers, shipyards, represen-
tatives and distributors, as well as other marine-equipment
manufacturers.

Where--where is the Marine--the Maritime--the MariTrends

show?

12
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That show's in Seattle, Washington.

How long has Fernstrum been attending the--the MariTrends
show and formerly the Fish Expo?

Oh! 1I--since--I'd--early '70s.

And--and how many attendees at these--at this show, are
there? At the--how many attendees are at the MariTrends
show?

Approximately 3,000 to 5,000,--

And--and--

--depending on the year.

--and why does Fernstrum attend the MariTrends show?

This is a good show for us, to get in front of our--our
customer base. These are the people attending and exhibit-
ing at this show, so it's a good way for us to meet them
face to face and--and have good discussions with them and--
and be able to focus on our--our company and our product
line.

What--what i1s the International WorkBoat Show?

Like Mari--excuse me. Like MariTrends, it's an annual
show. This one's held in New Orleans. The International
WorkBoat Show is a--a much larger trade show. It takes in
the same people, naval architects and marine engineers,
vessel owners and operators, shipyards, representatives and
distributors of various marine-industry companies, and also

have equipment manufacturers there as well.

13
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How many attendees are at the International WorkBoat Show?
Upwards of 10,000.

And how long has Fernstrum attended the International Work-
Boat Show?

Since the early '70s.

Why does Fernstrum attend the International WorkBoat Show?
Like MariTrends, it allows us to get in front of our cus-
tomers; meet with them face to face and discuss our--our
product line and our company and--and the benefits of using
our product.

What's the Society of Naval Architects and Marine Engineers
Show?

That's a--an association show for the Society of Naval
Architects and Marine Engineers. At that trade show, you
have the naval architects and marine engineers as atten-
dees. It's--it's a--an aside to their yearly seminars and
speeches. They have--they are, of course, our customers,
in addition to many of the exhibitors being our customers
as well; other equipment suppliers, shipyards. And then
there's also some vessel owners and operators there, in
attendance, as well.

How many attendees are at this show--the Society of Naval
Architects and Marine Engineers Show?

Approximately 1500.

And how long has Fernstrum attended the Society of Naval

14
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Architects and Marine Engineers Show?

On and off, we've attended that show since the mid '80s.
What's the Passenger Vessel Association Show?

Passenger Vessel Association Show is a commercial-marine-
industry show geared toward ferryboat owners and operators.
As the name suggests, the Passenger Vessel Association is
an association of--of these owners and operators, and it--
this show is a--is an aside to their--their seminars and
speeches and so on. Attendees to this show would be the
owners and operators, in addition to some naval architects
and marine engineers. There are also other equipment sup-
pliers and shipyards there, exhibiting, at that show.

How many attendees are at the Passenger Vessel Assoclation
Show?

Approximately 800.

And why does Fernstrum attend the Passenger Vessel Associ-
ation Show?

The--again, with--as with the other shows, these are our
customers. We're--we're getting right in front of these
people, having them see our product line and being able to
--to show them our product line and give them information
about--about ourselves and our company.

Does Fernstrum attend the International Tug and Salvage
Show?

MR. HOCHBERG: Objection.

15
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THE WITNESS: Yes, on occasion. We recently

attended it. It was held in Miami earlier this year.

BY MR. BERGSMAN:

Q

A

What is the International Tug and Salvage Show?

Like the International WorkBoat Show, it's a show with more
of a international nature to it. The--the attendees come
from around the world to this show that's geared specifi-
cally to tugboats and the marine-salvage market. Attendees
and exhibitors include the vessel owners and operators,
naval architects, marine engineers, shipyards, distributors
and representatives of--of--of the yards and also of the
marine--marine-equipment manufacturers.

How many attendees are at the International Tug and Salvage
Show?

Approximately 2,000.

And again, what's the importance of the International Tug
and Salvage Show?

With that show, again we're getting in front of our cus-
tomers. We're--we're meeting them face to face, showing
them our products and--and making sure they're informed
about our company.

How long has Fernstrum attended the International Tug and
Salvage Show?

We've attended that show, again on and off, since the--

well, since the early '90s.

16
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And does Fernstrum attend any other types of trade shows?
Our shows are--are marine-industry related. We attend a--a
couple regional shows as--in addition to these national and
international shows.

And basically how long has Fernstrum promoted the logo
sought to be registered at these trade shows?

Since the inception of--of this logo and since the mid '50s
with previous versions of the logo.

Is it possible for an attendee at one of these trade shows
not to encounter the Gridcooler logo?

I--I think they'd probably be hard pressed; generally, no.
They're--they're going to see--see it either in the--in the
show directory, if they're looking through it, or--or at
our booth, or--or at some sort of advertisement at the
show.

In what magazines does Fernstrum promote the logo sought to
be registered?

We've used and use it in Marine Technology, Maritime

Reporter, WorkBoat Magazine, Passage Maker Magazine, Fog-

horn Magazine. I believe that's a pretty good list.

Why do you--but you advertise--do you advertise in more
than just this--7

Yes.

Okay.

That's a good representative sample.

17
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Why do you advertise in--in these magazines?

We advertise in these magazines to--to get in front--out in
front of our customers, to--so that they see our product,
they see our company, they--we can tout the virtues of--of
our product in front of our customers.

What kind of magazines are these?

These are all trade--trade-industry magazines specific to
the--to the marine industry, either commercial or recrea-
tional, because these people have some idea of what a
marine heat exchanger is. If--if I advertise in something

like Newsweek or People Magazine, the majority of these

people are--are going to have no idea what I'm talking
about.

Does Fernstrum promote the logo sought to be registered in
--in the trade magazines directed to the marine industry?
Yes.

And how long has Fernstrum been promoting the logo sought
to be registered in trade magazines?

Since the inception of the logo and since the early-to-mid
'50s, on, with previous versions of the logo.

You mentioned that you also made sales by personal sales
visits.

Yes.

What are personal sales visits?

In a personal sales visit, a company representative or per-

18
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sonnel from our office will go and visit with a customer or
potential customer at their location; will discuss any num-
ber of things, from, obviously, our--our--our products and
our company, to--to doing actual proposals and--and recom-
mendations for them on the spot.

Who makes the personal sales visits?

Personal sales visits are generally made by Frank Bjorkman,
Todd Fernstrum, myself, Dale Gusick.

Who is Frank Bjorkman?

Frank Bjorkman is our national sales manager.

Who's Todd Fernstrum?

Todd Fernstrum is the vice president of manufacturing.

Who is Dale Gusick?

Dale Gusick is the export sales manager.

How long has Fernstrum made personal sales visits?

Since the early '50s.

In what geographic areas does Fernstrum make personal sales
visits?

Na--nationally. We're--we make them anywhere there's
water.

Does Fernstrum promote the logo sought to be registered at
the personal sales visits?

Yes.

How do--how does Fernstrum promote the logo sought to be

registered at the personal sales visits?

19
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With the logo, we--we--we tell people, "Look--"--to look
for this general appearance. A rectangular head means it's
a Fernstrum Gridcooler keel cooler. Nobody else uses that
rectangular head. And that speaks of the 50 years, plus,
of experience and quality and durability and overall know-
how and customer service that they get from us and from no
one else.

Do you distribute any materials at the personal sales
visits?

Yes. We'll distribute promotional materials and literature
at the sales visits.

Over the last five years, how much money has Fernstrum
spent, on an annual basis, promoting its products and
services?

Approximately $120,000.

What was that $120,000 spent on?

That was spent on print advertising, trade-show booth space
and trade-show advertising.

Does Fernstrum feature the mark sought to be registered in
its print advertising?

Yes.

Does Fernstrum feature the mark sought to be registered at
trade shows?

Yes.

Does the $120,000 include expenses for a Web site?

20
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A Yes.
Q Does the company--does the Fernstrum web--?
MR. HOCHBERG: Objection.
MR. BERGSMAN: What are you objecting to?
MR. HOCHBERG: Leading question. They're all
leading questions.
BY MR. BERGSMAN:
Q Does--does your company--does the Fernstrum company Web
site feature the mark sought to be registered?
A Yes.
Q Does the $120,000 include salaries for people who staff

your company's trade-show booth?

A No.

Q Does Fernstrum have manufacturer's representatives?

A Yes.

Q Does the $120,000 Fernstrum spends annually on advertising

include payments to the manufacturer's representatives?

A No.

0 Do the manufacturer's representatives advertise and promote

Fernstrum's services?

A Yes.

Q Do the manufacturer's representatives use the mark sought

to be registered in advertising and promoting Fernstrum's

services?

A Yes.

21
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MR. HOCHBERG: Objection. Objection to all these

questions, because they're all leading questions.

BY MR. BERGSMAN:

Q

Does the $120,000 that Fernstrum spends on advertising
include any money paid to the manufacturer's representa-
tives for advertising and promoting Fernstrum's services?
No.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

How many manufacturer's representatives does Fernstrum
have?

Approximately 30.

Do you know how your manufacturer's representatives adver-
tise and promote Fernstrum's services?

Yes.

How do your manufacturer's representatives advertise and
promote Fernstrum's services?

They'll--through direct mail, personal sales calls, at
trade shows, on their Web sites, in print advertising and--
you know, through those means.

Does Fernstrum have--7?

Oh! And additional promotional literature and promotional
materials that we would provide them.

Does Fernstrum have distributors?

Yes.
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Q Do the distributors advertise and promote Fernstrum's

services?
A Yes.
Q Do the distributors use the mark sought to be registered in

advertising and promoting Fernstrum's services?

A Yes.

Q Does the $120,000 that Fernstrum spends annually in adver-
tising include any money paid to the distributors for
advertising and promoting Fernstrum's services?

MR. HOCHBERG: Objection.
THE WITNESS: No.

BY MR. BERGSMAN:

Q How many distributors does Fernstrum have?

A Three.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q Do you know how your distributors advertise and promote
Fernstrum's services?

A Yes.

Q How do your advertisers--how do your distributors advertise
and promote Fernstrum's services?

A Personal sales visits, trade shows, through their Web
sites, direct mail, with the promotional materials and lit-
erature that we provide them.

MR. HOCHBERG: Objection.
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BY MR. BERGSMAN:

Q

Does the $120,000 that Fernstrum spends annually in adver-
tising include costs for making the personal sales visits?
No.

Does the $120,000 Fernstrum spends annually in advertising
include the salaries for Fernstrum employees who make per-
sonal sales visits?

No.

As a result of Fernstrum's attendance at trade shows,
advertising in trade journals and personal sales visits,
what percentage of the relevant marine market has seen the
Gridcooler logo?

At least 90 percent.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

What percentage of the relevant marine market has purchased
Gridcoolers?
On and off, I'd say 75 percent.
Do you monitor developments in the field of cooling marine
engines?

MR. HOCHBERG: I--I didn't understand the ques--1I

didn't hear the question. I didn't hear what you said.

BY MR. BERGSMAN:

Q

Do you monitor developments in the field of cooling marine

engines?
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MR. HOCHBERG: "Do--do you mind" what?
MR. BERGSMAN: "Do you monitor...?"
MR. HOCHBERG: "Monitor."

MR. BERGSMAN: M-o-n-i-t-o-r.

BY MR. BERGSMAN:

Q

=

PO

L @)

Do you monitor developments in the field of cooling marine
engines?

Yes.

Specifically, do you monitor developments in the field of
marine heat exchangers?

Yes.

How do you monitor developments in the field of cooling
marine engines and heat exchangers?

Through scientific journals, technical journals, trade
journals, at trade shows, speaking with equipment manufac-
turers and distributors and talking to our customers.

Do you monitor what your competitors are doing?

Yes.

How do you monitor what your competitors are doing?

Oh, through trade shows, equipment manufacturers and dis-
tributors and our customers.

Anything else?

That--that's it, for the most part.

Do you review the advertisements of products in the field

of marine--cooling marine engines?
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A Yes.

0 Do you review advertisements for products in the field of
marine heat exchangers?

A Yes.

Q How do you review the advertisements--or where do you
review the advertisements of products in the field of
marine--of cooling marine engines and marine heat
exchangers?

A In the--the trade journals, the trade publications for the

commercial marine industry.

Q Anyplace else?

A Recreational-marine-industry trade journals and at trade
shows.

Q Are you aware of any other entity that may have used the

mark sought to be registered as a service mark?

A No.

Q Are you aware of any other entity that may have used the
mark sought to be registered as a trademark?

A No.

MR. HOCHBERG: Objection. Objection.

BY MR. BERGSMAN:

Q Are you aware of any reason why one of your competitors
would need to use a drawing of the mark sought to be
registered?

A No.
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MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

o>

=R &

I'm handing you what's been marked for--previously been
marked for identification as Exhibit Number 4. Can you
identify Exhibit Number 47

It's a tie pin or tie tack.

And is there an object displayed on the tie clip?

Yes. 1It's our company logo.

And what--what does Fernstrum do with these tie clips?
It's a promotional item that we hand out to customers and
potential customers at trade shows and personal sales
calls.

When did Fernstrum distribute these tie clips?

We started distributing these in the early '80s, and we're
still distributing them now.

How many tie clips displayed in Exhibit Number 4 has
Fernstrum distributed?

Thousands.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 5. Can you identify Exhibit
Number 57

Yes. This is a banker's bag, another promotional item that
we've had.

And what do you do with these banker's pouches?

We give them to customers and potential customers on per-
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sonal sales visits and at trade shows.

Okay. What's displayed on the--the banker's pouch as shown
in Exhibit Number 57

The wording "Engineered Gridcooler Keel Cooling" and our
logo.

Okay. When did Fernstrum distribute these pouches?

In the early '90s, up to just recently.

Where have these pouches been distributed?

Trade shows and personal sales calls.

How many of these pouch--banker's pouches has Fernstrum
exhib--distributed?

Hundreds.

What is the word "Gridcooler"?

"Gridcooler" is our company trademark.

And what is it a trademark for?

Our company's services of building to--building to the
order and specifications of our--of our customers.

What does "engineered keel cooling" mean?

"Engineered keel cooling” means that in-house, we do the--
the sizing for a--a given keel cooler application; we do
all of that engineering ourselves.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 6. Can you identify Exhibit
Number 67?

This is a promotional and informational handout from R.W.
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Fernstrum & Company. The topic is flange-mounted keel

coolers.
Q Did you--did Fernstrum distribute this Exhibit Number 6?
A Yes. We distributed this at trade shows, direct mail and

at sales calls.

Q Specifically, do you know who--to whom Fernstrum may have
distributed this flier to?

A Arc—-marine architects and engineers, shipyards, vessel
owners and operators.

Q When did you--when did Fernstrum distribute the flier in

Exhibit Number 672

A This was in the early '70s.

Q How long has Fernstrum distributed Exhibit Number 67
A This was distributed for about five years.

Q Approximately how many copies of Exhibit Number 6 did

Fernstrum distribute?

A Thousands.
MR. HOCHBERG: Ob--objection.

BY MR. BERGSMAN:

Q Why did Fernstrum distribute these fliers?

A To--to get an option out in--
MR. HOCHBERG: Objec--objection to this too.
THE WITNESS: --to show--.
MR. BERGSMAN: Excu--excuse--.

What's the objection?
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MR. HOCHBERG: This is speculative. This--these

things were distributed far before he worked there.

BY MR. BERGSMAN:

Can you--? Okay. Why did you distribute these fliers?
These fliers were distributed to show that our customers
had another option as far as mounting a--a cooler.

How do you know how long Exhibit Number 6 was distributed?
Oh, I was--I was in the office, on and off, all the time.
It's the family business. I--at this--at--in the late
'70s, I was working there, and I did see this--this docu-
mentation all the time.

Did you have any responsibility for distributing this docu-
ment, Exhibit Number 67

No.

Who was responsible for distributing the--Exhibit Number 672
This was distributed by Robert Amory, Paul Fernstrum, Frank
Bjorkman, Dale Gusick, Dale--David Fernstrum--I'm sorry--
and Robert Fernstrum.

And how--how do you know that this was distributed from the
early '70s? How do you know the length of time that this
was distributed?

Well, because of the--because the--the logo here was devel-
oped in the early '70s, and that--this piece of literature
was no longer in use in the later '70s.

I'm handing what's been marked for identification--I'm
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handing you what's been previously marked for identifica-
tion as Exhibit Number 7. Can you identify Exhibit Number
72

Yes. This is a more-detailed flier that was used in con-
junction with, and then later, after, the previous flier,
dealing with flange-mounted Fernstrum Gridcooler keel
coolers.

And to whom did--was this Exhibit Number 7--

"Seven."

--distributed?

This would have been distributed to the same people; vessel
owners and operators, shipyards, naval architects, marine
engineers; equipment suppliers, in some cases.

When did Fernstrum distribute Exhibit Number 77?

We began distribution of this in 1974, and that was dis-
tributed until the mid '80s.

Do you know how many copies of Exhibit Number 7 were dis-
tributed?

Thousands.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 8. Can you identify Exhibit
Number 87

This is a sheet--"Gridcooler Recommendations." We use this
sheet to list-out multiple engines and operating conditions

and the associated Gridcooler keel coolers that would be
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used under those circumstances.

Q When did Fernstrum use Exhibit Number 8?

A We started using this in the mid '70s, and we still use it
today.

Q And was--is Exhibit Number 8 sent to customers?

A Yes.

Q I'm handing you what's been previously marked for identi-

fication as Exhibit Number 9. Can you identify Exhibit
Number 9?

A This is a part of our replacement parts list. It's a in-
formational booklet that informs our customers as to what

replacement parts they would need on a given Gridcooler

model.
0 Did you mean that this was a booklet--
A Yeah.
Q --Exhibit--7?
A This--this--
MR. HOCHBERG: Objection.
THE WITNESS: --would've been a--would've been a
booklet.

BY MR. BERGSMAN:
Q Okay. And to whom would Exhibit--7
MR. HOCHBERG: 1I--I have two--it's two objec-
tions on that. This is only part of an exhibit if this is

a booklet. This is one sheet--it's one--it's one page;
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there's no booklet here.

THE WITNESS: This is the cover of the booklet.

BY MR. BERGSMAN:

Q

What customers would receive Exhibit Number 9? Oh. Excuse
me. Strike that. To whom would Exhibit Number 9 be sent?
This would be sent to vessel owners and operators, ship-
yards, naval architects, marine engineers.

When did Fernstrum distribute Exhibit Number 97

First distributed in 1974, through the mid '80s.

Do you know how many copies of Exhibit Number 9 have been
distributed?

Thousands.

I'm handing you what's been marked for identification as
Exhibit Number 10. Can you identify Exhibit Number 107?

This is a letter from The Fishing Gazette magazine,

requesting R.W. Fernstrum & Company to run a post-trade-
show ad in their publication.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

What is the--where did Exhibit Number 10 come from? Where
did you--? Let me rephrase that. Strike that. Where did
you obtain Exhibit Number 107?

This came from our company records.

And who's responsible for the company records?

I am.
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And what is the NFI convention?

The NFI convention is a commercial-fishing trade show.
What is displayed on the second page of Exhibit Number 107
That is a--an advertisement from R.W. Fernstrum & Company,
depicting our logo and pointing out some of our--some of
our abilities.

Does the advertisement on Page 2 of Exhibit Number 10 fea-
ture the mark sought to be registered?

Yes.

Did Fernstrum place the ad in the convention issue of The

Fishing Gazette?

Yes.

And how do you know?

It was standard--and still is--standard company practice to
advertise both in convention directories and also pre- and
post-convention magazines or newspapers.

I'm handing you what's been marked for identification as
Exhibit Number 11. Can you identify Exhibit Number 117?
This is a copy of a letter on R.W. Fernstrum & Company
letterhead.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

How long did Fernstrum use this letterhead? Excuse me.
Strike that. When did Fernstrum begin using this letter-

head?
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Nineteen seventy-four/nineteen seventy-five.

I'm handing you what's been marked for identification as
Exhibit Number 12. Can you identify Exhibit Number 127
These are images of promotional paperweights that were
handed out by R.W. Fernstrum & Company, and they show the--
the logo and our trademark.

When did Fernstrum distribute the paperweights?

The--they were distributed between 1974 and 1983.

Where were these paperweights distributed?

They were distributed at trade shows, personal sales visits
and also some direct mail.

How many paperweights as--as shown in Exhibit Number 12 has
Fernstrum distributed?

Thousands.

I'm handing you what's been marked for identification as
Exhibit Number 13. Can you identify Exhibit Number 13?2
This is an installation, maintenance and troubleshooting
manual from R.W. Fernstrum & Company.

What did R.W. Fernstrum & Company do with Exhibit Number
1372

This document was used as an instructional and a promo-
tional piece of literature that was given out at trade
shows, personal sales visits, in direct mail, and it also--
a copy of it is also given out in the--in the same box as

the--the product.
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0 When was Exhibit Number 13 first distributed?

A This was distributed in the--first distributed in the early
'70s.
Q How long was Exhibit Number 13 distributed?

MR. HOCHBERG: Objection.
THE WITNESS: This would've--this was distributed
for three years.
BY MR. BERGSMAN:
Q How do you know that--
MR. HOCHBERG: Objection.
BY MR. BERGSMAN:
Q --how do you know that Exhibit Number 13 was distributed in
the mid '70s?
MR. HOCHBERG: Objection to the question. That's
not what he testified.
THE WITNESS: Could you repeat that? Was that--
was that the--?
BY MR. BERGSMAN:
Q When did you--what did you say--?
A How did I know?
Q Wait. Excuse--let's go back a sec. When was Exhibit Num-
ber 13 first distributed?
A Early '70s.
Q Okay. And how long was it--Exhibit Number 13 first dis-

tributed?
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A Approx--
MR. HOCHBERG: Obj--objection.
THE WITNESS: --approximately three years.
BY MR. BERGSMAN:
Q Okay. Now, how do you know that it was first distributed
in the early '70s?

MR. HOCHBERG: Objection.

THE WITNESS: The number of the document, Instal-
lation Bulletin 120, and the use of the--the mark--the
logo, place--place that time for me--place that frame of
reference.

BY MR. BERGSMAN:

Q And how many copies of Exhibit Number 13 do you estimate
were distributed?

A Thousands.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q I'm handing you what's been marked for identification as
Exhibit Number 14. Can you identify Exhibit Number 147

A This is a copy of a later version of--of the same document.
Gives installation, maintenance and troubleshooting guide-
lines for our keel coolers. 1It's used as a promotional and
instructional document, given to our customers at trade
shows, personal sales visits, direct mail, and a copy goes

out with every one of the product.
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When was Exhibit Number 14 first distributed?

Mid '70s.

How long was Exhibit Number 14 distributed?

Three years.

How many copies of Exhibit Number 14 do you estimate were
distributed?

Thousands.

Okay. I'm handing you what's been marked for identifica-
tion, "Exhibit Number 15." Can you identify Exhibit Number
15?2

This would be a later version of the previous two docu-
ments; installation, maintenance and troubleshooting form
or booklet used for promotional and instructional purposes
for our--our customers and potential customers, distributed
at trade shows, direct mail and also shipped with--with
every keel cooler.

When was Exhibit Number 15 first distributed?

Early 1980s.

How long had--has Exhibit Number 15 been distributed?

Five years.

How many copies of Exhibit Number 15 do you estimate were
distributed?

Thousands.

I'm handing you what's been previously marked for identi-

fication as Exhibit Number 16. Can you identify Exhibit
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Number 167?

Again a later version of the--the previous documents;
installation, maintenance and troubleshooting booklet used
for promotional and informational purposes for our cus-
tomers and potential customers, distributed at trade shows,
personal sales calls, direct mail, on our Web site and,
also, a copy of this is shipped out with every keel cooler.
When was Exhibit Number 15 first dis--? Excuse me. When
was Exhibit Number 16 first distributed?

Nineteen ninety-eight.

How long has Exhibit Number 16 been distributed?

Five years.

How many copies of Exhibit Number 16 do you estimate were
distributed?

Over 10,000.

I'm handing you what's been marked for identification as
Exhibit Number 17. Can you identify Exhibit Number 1772
Yes. This is a copy of the R.W. Fernstrum & Company Cata-
log 995. 1It's a promotional and informational booklet used
to give people background on our--our company and product
line.

What did--what does Fernstrum--what did Fernstrum do with
Exhibit Number 177

This was distributed to customers and potential customers

at trade shows, direct mail, sales calls and was used to
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keep our--our company name and product line out in front of
our customers and potential customers.

What did Ferns--when did Fernstrum begin using Exhibit Num-
ber 1772

We began using this in the early '90s.

How long did Fernstrum use Exhibit Number 1772

Eight years.

And how many copies of Exhibit Number 17 do you estimate
were distributed?

Over 10,000.

I'm handing you what's been marked for identification as
Exhibit Number 18. Can you identify Exhibit Number 187
This is Fernstrum Catalog 1000. This is a--a--a later ver-
sion of the--the previous document. It's a promotional and
informational piece giving people information about our--
our product line and our--our company. It's distributed
at--distributed at trade shows, through direct mail, at
personal sales calls, and--

When did--

--that's about it.

--Fernstrum begin using Exhibit Number 18?2

Nineteen ninety-four. We--.

How long--how--7

We had an overlap between the previous product--between the

previous catalog and--and this catalog.
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Q How long did Fernstrum use Exhibit Number 187?
A Eight years.
Q And how many copies of Exhibit Number 18 do you estimate

were distributed?

A Over 10,000.

Q I'm handing you what's been marked for identification as

Exhibit Number 19. Can you identify Exhibit Number 19?

A This is an R.W. Fernstrum & Company ad that was used in

WorkBoat Magazine.

Q Excuse me. Excuse me. Exhibit Number 19 is--is a group;

there's more than one--.

A Oh, the group. I'm sorry. Yeah. The--the group--these

are advertisements from R.W. Fernstrum & Company.

Q How long has Fernstrum advertised in trade journals?

A Since the early '50s.

MR. HOCHBERG: Objection.
BY MR. BERGSMAN:
Q Has Fernstrum continuously advertised in trade journals
since the mid '50s?
A Yes.
MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q Does Fernstrum advertise in trade journals today?
A Yes.
Q Okay. Where and when did the advertisement--
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MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

--in Document--7?
MR. BERGSMAN: What's the problem?
MR. HOCHBERG: Compound question.

MR. BERGSMAN: Okay.

BY MR. BERGSMAN:

Q

Where did--?
MR. BERGSMAN: Off the record for a second.
(Off the record at 10:34 a.m.)

(On the record at 10:44 a.m.)

BY MR. BERGSMAN:

Q

Where and when did the advertisement in Document Number 71
of Exhibit 19 appear?

This appeared in WorkBoat Magazine in the early 1990s.

What is WorkBoat Magazine?

WorkBoat Magazine is a commercial-marine-industry trade

publication. It's a monthly magazine put out. The sub-
scribers include vessel owners and operators, shipyards,
naval architects and marine engineers, equipment suppliers
and manufacturers.

MR. HOCHBERG: Object--objection to that.

MR. BERGSMAN: What's the basis of the objection?

MR. HOCHBERG: Well, I can't tell that it's

really WorkBoat Magazine. There's a handwritten thing at
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the top, that says, "WorkBoat," but I don't--I don't know

if this is authentic.

BY MR. BERGSMAN:

Q

How long has--how long has Fernstrum advertised in WorkBoat
Magazine?

Since the early '70s.

Where and when did the advertisement in Document Number 72
of Exhibit 19 appear?

This was in the Maritime Directory in the mid '90s.

What's the Maritime Directory?

The Maritime Directory is a--is a directory put out annu-

ally by a company, listing commercial-marine-industry
companies, shipyards, vessels, naval architects, marine
engineers, service providers, various types of services,
repair shops, places like that, and equipment suppliers and
manufacturers.

Who reads Maritime Directory?

MR. HOCHBERG: Objection. Objection to the pre-
vious question.
MR. BERGSMAN: It's too late. It was asked and

answered.

BY MR. BERGSMAN:

Q

Who--7
MR. HOCHBERG: Okay. Well, I'm objecting to this

question, then.
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BY MR. BERGSMAN:

Who reads Maritime Directory?

The directory is viewed by people in the commercial-marine
industry; vessel owners and operators, shipyards, equipment
suppliers and manufacturers, naval architects and marine
engineers.

How do you know who reads Maritime Directbry?

As a part of my job. I--I placed--I created and placed
this advertisement with them and received a prospectus from
them, on who their customer base is.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

How long has Fernstrum placed ads with the Maritime Direc-

tory?

We did that for two years.

Where and when did the advertisements appearing in Document
Number 73 of Exhibit 19 appear?

MR. HOCHBERG: Objection.

MR. BERGSMAN: What--what--what's the objection
to?

MR. HOCHBERG: Well, if you look at the exhibit,
you can't tell--I mean, I can't tell where they would—--
where they would've appeared at all. There is no indica-
tion on it, in the exhibit, anywhere.

MR. BERGSMAN: Okay.
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BY MR. BERGSMAN:

Q

The question is, "Where and when did the advertisements on
Document Number 73 in Exhibit Number--2?" Okay. Let me--.
Did the--did the advertisements in Document Number 73--were
they placed in any magazines?

Yes.

Where and when were the advertisements in Document Number
73 of Exhibit 19--where did they appear?

These appeared in the early '90s in Maritime Reporter maga-

zine.

What is The Maritime Reporter?

Maritime Reporter is a commercial-marine-industry trade

publication that is--that is sent to vessel owners and
operators, naval architects, marine engineers, shipyards,
representatives and distributives--distributors for various
marine products and mariﬁe—product manufacturers.

How often is The Maritime Reporter published?

Monthly.

And how often has Fernstrum advertised in The Maritime

Reporter?

Since the early '80s.

Were the advertisements in Document Number 74--were those
placed in any magazines?

Yes. They were placed in National Fisherman and WorkBoat.

When were those advertisements placed in those magazines?
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These were placed in the mid '90s.

What is The National Fisherman?

National Fisherman is a commercial-industry trade publica-

tion geared toward the commercial-fishing industry.

Who reads The National Fisherman?

This is sent out to vessel owners and operators, to naval
architects and marine engineers, to shipyards, to equipment

suppliers, reps and distributors and equipment manufac-

turers.

How often is National Fisherman published?

Monthly.

How often has Fernstrum placed advertisements in The

National Fisherman?

Since the '70s.

Were the--were the advertisements in Document Number 75 of
Exhibit 19 placed in any magazines?

Yes. They were placed--the top one was placed in WorkBoat

Magazine; the bottom one was placed in Passenger Vessel

News.

And when were these advertisements placed in those maga-
zines?
These were placed in the early '90s.

What is Passenger Vessel News?

Passenger Vessel News is a--a commercial-marine-industry

trade publication geared toward the ferry market.
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Who reads Passenger Vessel News?

This is read by vessel owners and operators, naval archi-
tects, marine engineers, equipment suppliers, equipment
manufacturers and shipyards.

How often is Passenger Vessel News published?

Passenger Vessel News was published every two months.

And how often did Fernstrum advertise in Passenger Vessel

News?

Every issue.

Was the advertisement in Document Number 76 placed in any

magazines or trade journals?

Yes.

Where and when did the advertisement in Document Number 76
of Exhibit 18 (sic) appear?

This was placed in the late '80s, in a number of publica-

tions; WorkBoat Magazine, Maritime Reporter, Marine Log,

for example.
Where and when--? Strike that. Was the advertisement ap-
pearing on Document Number 77 placed in any magazines?

Yes. It was placed in WorkBoat Magazine.

When was it placed in WorkBoat Magazine?

The early '90s.
Was the advertisement in Document Number 78 of Exhibit 19
placed in any magazines?

It was placed in Passenger Vessel News in the mid '90s.
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Was the advertisement shown on Document Number 79 of
Exhibit 19 placed in any adverti--in any trade journals?

In the mid '90s, in National Fisherman.

What's--what is The National Fisherman?

National Fisherman is a commercial-marine-industry trade

publication geared toward commercial-fishing industry. It
--it's--the readership includes vessel owners and opera-
tors, naval architects, marine engineers, shipyards, equip-
ment suppliers and equipment manufacturers.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

i O ©)

How often is The National Fisherman published?

Monthly.

And how often has Fernstrum advertised in The National

Fisherman?

Since the '70s.

Was the advertisement appearing in Document Number 80 of
Exhibit 19 placed in any--was placed in any magazine, trade
journal or someplace?

Yes. It was placed in--in the Munson Company catalog.
They're a equipment supplier.

When was this placed in the Munson catalog?

This was placed in the mid '90s.

And what is the Munson catalog?

It is a product catalog put out by the Munson Company, a
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commercial-marine-equipment supplier. The catalog goes out
to their customers and prospective customers.

Who would those customers and prospective customers be?
They--they would be naval architects, marine engineers,
shipyards and vessel owners and operators.

How often is the Munson catalog published?

Yearly.

How often has Fernstrum placed an advertisement in the
Munson catalog?

Twice.

Was the advertisement appearing in Document Number 81
placed in any publications?

It was placed in Maritime Reporter magazine in the mid

'90s.

What is The Maritime Reporter?

Maritime Reporter is a commercial-marine trade journal pub-

lished monthly for the commercial-marine industry. It goes
to vessel owners and operators, equipment suppliers and
manufacturers, shipyards and to naval architects and marine
engineers.

Was the advertisement in Document Number 82 placed in any
magazines or publications?

That was placed in Passenger Vessel News in the mid '90s.

Were the advertisements displayed on Document Number 83 of

Exhibit 19 placed in any trade journals or publications?
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Those were placed in Passenger Vessel News and in Seaway

Review in the early '90s.

What is the Seaway Review?

Seaway Review is a commercial-industry trade publication

that's geared toward the shipping industry on the--on the--
primarily on the Great Lakes. Readership includes vessel
owners and operators, naval architects, marine engineers,
equipment suppliers and manufacturers and shipyards.

How often is The Seaway Review published?

Every two months.

And how often does Fernstrum advertise in The Seaway--Sea--

Seaway Review?

Seaway Review. Bit of a tongue-twister. A--we published

in every issue.
Were the advertisements in Document Number 175 placed in
any publications or trade journals?

THE WITNESS: Which document?

MR. BERGSMAN: Document Number 179.

THE WITNESS: One seventy-nine.

MR. HOCHBERG: Objection.

THE WITNESS: Yes. They were placed in Marine

Technology, in Maritime Services Directory, and the bottom

one was placed in Maritime Reporter.

BY MR. BERGSMAN:

Q

What is Marine Technology?
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Marine Technology is the trade publication or association

publication put out by the Society of Naval Architects

and Marine Engineers. The readership is primarily naval
architects and marine engineers. In addition, they--they
also have equipment suppliers and manufacturers, shipyards
and vessel owners and operators on their readership.

How often is Marine Technology published?

Monthly.

How often does Fernstrum advertise in Marine Technology?

Every issue.

How long has Fernstrum been advertising in Marine Tech-

nology?
Since the '80s.

What is the Maritime Services Directory?

Maritime Services Directory is a commercial-marine-industry

directory, listing companies in the commercial-marine
industry--companies and individuals, in the case of naval
architects, marine engineers and some--some equipment rep-
resentatives and distributors.

Who reads Maritime Services Directory?

It is read by equipment suppliers and manufacturers, by
shipyards, by vessel owners and operators and by naval
architects and marine engineers.

How often is Maritime Services Directory published?

Yearly.
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0 And how often does Fernstrum advertise in the Maritime

Services Directory?

A We were in two issues.
Q Did the advertisement on Document Number 181 of Exhibit 19
--was that placed in any trade journals or publications?
MR. HOCHBERG: Excuse me. What--what exhibit?
MR. BERGSMAN: It's Exhibit 19. 1It's Document
181 of Exhibit--.

MR. HOCHBERG: Oh.

THE WITNESS: Mm-hmm. This was placed in Passen-

ger Vessel News.

BY MR. BERGSMAN:

Q When was it placed in Passenger Vessel News?

A Mid '90s.

Q Was the document appearing in Exhibit (sic) Number 182--
was the advertisement appearing in Document Number 182 of
Exhibit 19 placed in any magazines, trade journals, et
cetera?

MR. HOCHBERG: Obijection.

THE WITNESS: This was placed in the Alaska Fish-

erman's Journal in the mid '90s.

BY MR. BERGSMAN:

0 What is the Alaska Fisherman's Journal?

A It is a trade--commercial-marine trade publication geared

toward the commercial-fishing group, primarily in the
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Pacific Northwest.

Who reads Alaska's (sic) Fisherman's Journal?

This is read by vessel owners and operators, shipyards,
equipment suppliers and manufacturers, and naval architects
and marine engineers.

How often is Alaska Fisherman's Journal published?

It's published monthly.

How often does Fernstrum advertise in Alaska Fisherman's

Journal?
Monthly.

When did Fernstrum start advertising in Alaska's (sic)

Fisherman (sic) Journal?

In the '80s.

Has the document--has the advertisement appearing in Docu-
ment Number 183 of Exhibit 19 been placed in any magazines
or trade journals?

This was in placed in Pacific Fishing Magazine in the early

'90s.

What is Pacific Fishing Magazine?

Pacific Fishing Magazine is a--a--commercial-fishing pub-

lication whose readership is primarily in the--along the
Pacific Coast and Pacific Northwest. It's--includes vessel
owners and operators, naval architects, marine engineers,
shipyards and equipment suppliers and manufacturers.

How often is Pacific Fishing Magazine published?
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Monthly.

How often does Fernstrum advertise in Pacific Fishing

Magazine?
Monthly.

And when did Fernstrum begin advertising in Pacific Fishing

Magazine?
The late '80s.
Were the advertisements appearing in Document Number 184 of
Exhibit 19 placed in any magazines or trade journals?
MR. HOCHBERG: Objection.
THE WITNESS: These were placed--the top one was

placed in Maritime Reporter; the bottom one was placed in

WorkBoat Magazine.

BY MR. BERGSMAN:

Q

Do you know when these were placed in those specific maga-
zines?
The early '90s.
Were the advertisements depicted on Document Number 185 of
Exhibit 19 placed in any trade journals or magazines?
Yes. These were placed in a number of--a number of them;
in--

MR. HOCHBERG: Objection.

THE WITNESS: --such as Marine Log, Maritime

Reporter and WorkBoat Magazine.

BY MR. BERGSMAN:
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Q When were these advertisements placed in those magazines?

A These were placed in the late '90s.

Q Was the document--was--strike that--was the advertisement
depicted in Document Number 188 of Exhibit 19 placed in any
trade journal or publication?

MR. HOCHBERG: Objection.

THE WITNESS: This was placed in Marine Log in

the--in the late '90s.

BY MR. BERGSMAN:

Q Was the advertisement depicted on Document Number 198 of
Exhibit 19 placed in a trade journal or publication?

MR. HOCHBERG: Objection.
THE WITNESS: Yes. This was placed in Maritime
Reporter in the late '90s/early 2000.

BY MR. BERGSMAN:

Q Was the document--was the--strike that--was the advertise-
ment appearing in Document Number 199 placed in any adver--
placed in any trade journal or publication?

MR. HOCHBERG: Objection.
THE WITNESS: This was placed in Maritime
Reporter in the mid '90s.

BY MR. BERGSMAN:

Q Was the advertisement appearing in Document Number 200 of
Exhibit 19 placed in any magazine or trade journal?

MR. HOCHBERG: Objection.
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THE WITNESS: This was placed in Passenger Vessel

News in the mid '90s.

BY MR. BERGSMAN:

Q

Was the advertisement depicted in Document Number 2--201
placed in any trade journal or trade publication?

MR. HOCHBERG: Objection.

THE WITNESS: Yes. This was placed in a number
of publications in the--the mid '90s, including WorkBoat

Magazine, Maritime Reporter.

BY MR. BERGSMAN:

Q

Was the advertisement appearing in Document Number 202
placed in any trade journal or trade publication?

MR. HOCHBERG: Objection.

THE WITNESS: Yes. This was placed in a--in a
commercial public--in a couple of commercial publications

in the late '90s.

BY MR. BERGSMAN:

Q

Was the advertisement appearing in Document Number 203 of
Exhibit 19--

MR. HOCHBERG: Objec--.

BY MR. BERGSMAN:

Q

--placed in any magazines or trade journals?
MR. HOCHBERG: Objection.

THE WITNESS: Yes. This appeared in Marine Log

in the mid-to-late '90s.
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BY MR. BERGSMAN:
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What is the Marine Log?

Marine Log is a commercial-industry trade publication that

--that is sent out to naval architects and marine engi-
neers, equipment suppliers and manufacturers, shipyards and
vessel owners and operators.

How often is Marine Log published?

Monthly.

And how often does Fernstrum advertise in Marine Log?

We advertised in it monthly.

And when did Fernstrum begin advertising in Marine Log?

In the '80s.
Were the advertisements on Document Number 204 of Exhibit
19 placed in any trade journals or publications?

MR. HOCHBERG: Obijection.

THE WITNESS: Yes. They were placed in a number

of publications, including WorkBoat Magazine. They were

used in the early 2000s/late '90s.

BY MR. BERGSMAN:

Q

Were the advertisements depicted in Document Number 205 of
Exhibit 19 placed in any trade journals or publications?

They were placed in Alaska Fisherman's Journal and National

Fisherman in mid and late '90s.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:
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Q Were the advertisements depicted on Document Number 206
placed in any trade journals or trade publications?
MR. HOCHBERG: Objection.
THE WITNESS: Yes. They were placed in a number

of publications, including Maritime Reporter and WorkBoat

Magazine.
BY MR. BERGSMAN:
Q Approximately when were these placed in those magazines?
A These were placed early 2000s.
0 What is depicted in Document Number 208?

MR. HOCHBERG: Objection.

THE WITNESS: Two zer--.

MR. BERGSMAN: What's the--?

Excuse me.

What's the objection?

MR. HOCHBERG: I can't tell what it is.

MR. BERGSMAN: Okay.

MR. HOCHBERG: My copy is terrible.

THE WITNESS: Two zero eight is a--is a--is a
handout that we used at trade shows and on sales calls and
in direct mails--mailings to--for information requests from
customers--

BY MR. BERGSMAN:
0 When did Fernstrum use Document--the--the--?

THE WITNESS: --and potential customers.
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BY MR. BERGSMAN:

Q

When did Fernstrum use the--the display that's in Document
Number 2087
The early 1980s to the early '90s.
And where did Fernstrum use the document that's--the--the
information that's displayed in Document Number 2087?
This was used at trade shows, personal sales calls and
direct mailings.
And how long did Fernstrum use Document Number--the--the
display in Document Number 2087
Approximately eight years.
Is--has the--was the advertisement displayed in Document
209 of Exhibit Number 19 placed in any trade journals or
trade publications?

MR. HOCHBERG: Objection.

THE WITNESS: Yes. It was placed in publications

like Marine Log and Maritime Reporter.

BY MR. BERGSMAN:

When was it placed in those magazines?

It was placed in the--the late '80s/early '90s.

I'm handing you what's been marked for identification as
Exhibit Number 20. Can you identify Exhibit Number 20?
This is an old version of the R.W. Fernstrum & Company Web
site.

Do you know the date of that copy of the Web site?

59




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o]

O =N @

o

= O

November of 2001.

How long has Fernstrum had--had a Web site?

Since the late '90s.

Is this a true--is Exhibit Number 20 a true and accurate
copy of the Fernstrum Web site--?

Ye--yes.

I--I direct your attention to Document Number 98 of Exhibit
Number 20.

Oh, 98. Yes.

What's listed on Docu--Document Number 987

This is a listing of our representatives and distributors.
What do these representatives and distributors do?

Our representatives and distributors are out in the field.
They--they visit and pass information along to customers
and potential customers through personal sales calls, phone
calls, direct mail, trade shows. They--they pass along
company literature and information that--to help differen-
tiate our company from the other marine heat exchangers
that we compete against.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

Do the materials that these representatives and man--and
representatives--that these representatives and distribu-
tors distribute feature the mark sought to be registered?

Yes.
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MR. HOCHBERG: Objection.
BY MR. BERGSMAN:
Q Do the sales representatives promote any features of the
Fernstrum Gridcooler?

MR. HOCHBERG: Ob--objection.

THE WITNESS: Yes. They promote the--the grid-
like appearance of the tubing, as well as the rectangular-
shaped head of the cooler, so as to avoid any confusion
with a--with a competing product. They--we--we push that
rectangular head and that--that grid-like appearance.
That--that portrays--those two things portray the Fernstrum
quality, Fernstrum experience.

BY MR. BERGSMAN:
Q What's Orline Marine?
A Orline Marine--
MR. HOCHBERG: Objection.
THE WITNESS: --was one of our representatives.

BY MR. BERGSMAN:

Q And did Orline Marine have a specific sales territory?

A Yes. The Gulf Coast and inland waterways.

Q What is Fred Myers Services?

A Another--another representative, in the Pacific Northwest.
Q What is Byrne, Rice & Turner?

A Byrne, Rice & Turner is a distributor in the New Orleans

area.
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What is Humco Marine Products?

They're a distributor in the Pacific Northwest.

Does Humco Marine Products have--? Strike that. Is there
any sales territory not covered by your sales representa-
tives?

A few in the Northeast; mostly the--the Northeast and the
Southwest.

Does Fernstrum cover the--the northeastern territory?
We--we cover all the territories that aren't covered by our
representatives directly.

How--how does Fernstrum cover those territories?

We cover those territories through personal sales calls,
phone calls, trade shows; things of that nature.

I'm handing you what's been marked for identification as
Exhibit Number 29--21. Can you identify Exhibit 217
Exhibit 21 is a catalog, 970. 1It's a informational and
promotional booklet that gives customers and potential cus-
tomers background information on our company and product
line and, also, dimensional information on our product
line.

What did Fernstrum do with Exhibit Number 217

This was distributed to customers and potential customers
at--at trade shows and at personal sales calls, and also
through our representatives and distributors.

When did Fernstrum begin using Exhibit Number 217?
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This was first used in the late '60s/early '70s.

How long did Fernstrum use Exhibit 217?

Three years.

And how many copies of Exhibit Number 21 do you estimate
were distributed?

Thousands.

I'm handing you what's been previously marked for identi-
fication as Exhibit Number 22. Can you identify Exhibit
Number 227

It is a R.W. Fernstrum & Company advertisement. It's--

appears to be--it's a page taken from WorkBoat Magazine,

the December 2003 issue.

I'm handing you what's been marked for identification as
Exhibit Number 23. Can you identify Exhibit Number 23?
R.W. Fernstrum & Company ad on a page from the January 2000

issue of WorkBoat Magazine.

Handing you what has been previously marked for identifica-
tion as Exhibit Number 24. Can you identify Exhibit Number
247

This is a promotional handout from R.W. Fernstrum & Company
that was distributed at trade shows, sales calls and direct
mail and also through our representatives and distributors,
to customers and potential customers.

When did Fernstrum distribute Exhibit Number 24?

This was distributed in the--from the mid to late '90s.
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Q And how--and how many of these fliers, Exhibit Number 24,

do you estimate Fernstrum distributed?

A Thousands.

0 I'm handing you what's been previously marked for identi-

fication as Exhibit Number 25. Can you identify Exhibit
Number 257

A Wow! This is an old one. They did some digging to get

this--a lot of digging to get this. This is a promotional

and--and informational document that introduces customers

and potential customers to our company and product line.
Q What did Fernstrum do with Exhibit Number 257
A This would've been given to customers and potential cus-
tomers at trade shows, direct mail, personal sales calls
and by our reps and distributors.
Q When did Fernstrum begin using Exhibit Number 25?
A The early '70s.
MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q How--how long did Fernstrum use Exhibit Number 257?
A Approximately five years.
Q And how many copies of Exhibit Number 25 do you estimate

were distributed?

A Thousands.

Q I'm handing you what's been previously marked for identi-

fication as Exhibit Number 26. Can you identify Exhibit
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Number 267
MR. HOCHBERG: Objection.
THE WITNESS: This is a promotional handout for

our aluminum Gridcooler line.

BY MR. BERGSMAN:

=R © B,
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What did Fernstrum do with Exhibit Number 267

This was used to introduce people to a new line of keel
coolers that we had started in the early '80s. It was dis-
tributed at trade shows, direct mail, personal sales calls
and by our reps and distributors.

When did Fernstrum distribute Exhibit Number 262

From the early '80s to today,--

How--how many copies of Exhibit Number 26 do you estimate--
--one form or another.

--were distributed?

"How many copies?" Oh, thousands.

I'm handing you what has been previously marked for identi-
fication as Exhibit Number 27. Can you identify Exhibit
Number 277

This is an ad from WorkBoat Magazine.

Do you know when this ad was placed?

Two thousand two.

I'm handing you what's been marked for identification as
Exhibit Number 28. Can you identify Exhibit Number 28?2

This is an ad from WorkBoat Magazine.
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Q

Do you know when this ad was placed?
Early--it was 2000 or 2001.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

I'm handing you what's been marked as Defendant's Exhibit
Number 29. Can you identify Exhibit Number 29°?

This is our Catalog 2004. It is a promotional and informa-
tional document given to customers and potential customers,
giving background information on our company and our prod-
uct line.

What does Fernstrum do with Exhibit Number 297

This is distributed to our customers through our Web site,
at trade shows, direct mail, personal sales visits and also
through our reps and distributors.

And what does--when did Fernstrum begin using Exhibit Num-
ber 297

November of 2003.

Is Exhibit Number 29 still in use?

Yes.

How many copies of Exhibit Number 29 do you estimate have
been distributed?

Thousands.

I'm handing you what's been previously marked for identifi-
cation as Exhibit Number 30.

Mm—-hmm.
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Can you identify Exhibit Number 30°?
Appears to be an advertisement of--for Duramax DuraCoolers.
Do you find the display of the keel cooler in the middle of
Exhibit Number 30 sim--
Yes.
THE WITNESS: Hmm? I'm sorry. Go ahead. I--.
MR. BERGSMAN: This--this is not Jeopardy. You
have to wait--
THE WITNESS: Yeah.
MR. BERGSMAN: --'til I finish the question.

THE WITNESS: Yes.

BY MR. BERGSMAN:

Q

Do you find the display of the keel cooler in the middle of
Exhibit Number 30 similar to the mark sought to be regis-
tered?

No.

Why not?

It has a beveled header.

Okay. I'm handing you what's been marked for identifica-
tion as Exhibit Number 31. Can you identify Exhibit Number
317

Yes. It's a printout of the Duramax Web site.

Did you make this printout of the Duramax Web site?

Yes.

When?
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This month; July of 2004.

Is Exhibit Number 31 a true and accurate copy of the Dura-
max Marine Web site that you printed?

Yes.

I'm handing you what's been marked for identification as
Exhibit Number 33. Can you identify Exhibit Number 33?
"Thirty-three" or--

I'm sorry.

--or "Thirty-two"?

"Thirty-two." I'm handing you what's been marked as Ex-
hibit Number 32,

Yes. This is a Duramax DuraCooler installation manual.
Where did you obtain the installation manual?

I downloaded it from the Duramax Web site.

When did you download it from the Duramax Web site?

July 2004,

Is Exhibit Number 32 a true and accurate copy of the Dura-
max Marine installation manual that you downloaded from the
Duramax Web site?

Yes.

Thank you. I'm handing you what's been marked for identi-
fication as Exhibit Number 33. Can you identify Exhibit
Number 337

Yes. This is a Settlement and Mutual Release Agreement

between R.W. Fernstrum & Company, East Park Radiator,
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Donovan Marine and Duramax.
Are you familiar with the reason why this agreement was
created?
Yes.
And--and how are you familiar with why this was created?
I'm a--I'm an officer of R.W. Fernstrum & Company. I had
to--1I was part of the R.W. Fernstrum & Company agreement to
the document.
And--and so,--?

MR. HOCHBERG: Objection.

MR. BERGSMAN: What--what's the objection?

MR. HOCHBERG: You didn't--you--I don't--you
didn't sign it.

So, this--it sounds like it's hearsay.

MR. BERGSMAN: Okay.

BY MR. BERGSMAN:

Q

What--what was the--the cause of the parties to this agree-
ment entering the agreement?

East Park Radiator and Donovan Marine were selling products
that we felt violated a trade dress for our keel coolers,
and East Park Radiator also was violating our trademark.
Okay. Why is Duramax, Inc., a--a party to this agreement?
Duramax was manufacturing the offending keel cooler for
Donovan Marine.

What happened to the trademark issue with East Park Radia-
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tor?

East Park Radiator agreed that the use of the Fernstrum
logo was a violation of our--of our trademark, and they
agreed to drop it.

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

Are you familiar with the facts leading up to the drafting
of this agreement in Exhibit Number 33?
Yes.
Okay. And--and what were the--the facts from--that led up
to this agreement?
Leading up to this agreement, it was decided that--
MR. HOCHBERG: Ob--objection to this.
MR. BERGSMAN: Fine. You voiced your objection.
THE WITNESS: --it was decided that East Park
Radiator, Donovan and Duramax would no longer sell a rec-
tangular-shaped-head keel cooler, under the--the agreement,
and that R.W. Fernstrum & Company could apply and get a--a

trademark on our logo.

BY MR. BERGSMAN:

Were those terms part of the agreement?

Yes.

Okay. Now, how did the agreement incorporate the--the--the
difference in the appearance of the products?

MR. HOCHBERG: Ob--objection.
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THE WITNESS: On page 7, paragraph 11, and page
8, paragraph 13. Those deal primarily with the angled
head.

BY MR. BERGSMAN:

Q Okay. And how did the agreement incorporate Fernstrum's
right to register its logo?

MR. HOCHBERG: Objection.
THE WITNESS: The right to register the logo is
in paragraph 15.

BY MR. BERGSMAN:

Q All right. Now, Paragraph Number 15 says, quote, "Nothing
herein shall preclude Fernstrum from seeking to register,
in two-dimensional design format, its trademark logo fea-
turing its one-piece keel cooler as part of said design."”

What does "as part of said design" mean?

A That we can register the--that logo just--of just the

cooler by itself. We don't have to regis--register it with
any other graphical elements.
MR. HOCHBERG: Objection.
THE WITNESS: We were under--we had every--.
BY MR. BERGSMAN:
Q Wha--what was the effect of including the language in Para-
graph Number 15 in the agreement?
MR. HOCHBERG: Objection.

THE WITNESS: The effect was to create every rea-
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sonable expectation that--that--that the--the parties in
the release agreement would allow us to register our--our
logo; that--that the parti--East Park, Donovan and Duramax
would allow us to make that registration, and we felt, in
good faith, that all those parties would allow us to make

that registration.

BY MR. BERGSMAN:

Has Fernstrum registered--otherwise registered its logo?
Yes, we have registered the logo along with--with an addi-
tional graphical element.
Let me show you what's been marked for identification as
Exhibit Number 34. Can you identify Exhibit Number 3472
Yes. It's a registered logo depicting our--our logo along
with a--along with a globe.

MR. HOCHBERG: Objection.

THE WITNESS: 1It--it was--it was given to us

without objection.

BY MR. BERGSMAN:

Q

Did Fernstrum claim that the design of the keel cooler had
acquired secondary meaning?

Yes.

Did Duramat--did Duramax--

MR. HOCHBERG: Objection.

BY MR. BERGSMAN:

Q

--object to the registration of the design of the keel
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cooler in Exhibit Number 347
A No.
Q Did any other company in the marine industry object to the

registration of the design of the keel cooler in Exhibit

Number 347
A No.
Q Did any other company in the marine industry object to the

registration of the mark sought to be registered in this

proceeding?
A No.
Q Would Fernstrum have agreed to settle the liti--the New

Orleans litigation from the settlement agreement if you
were aware that Duramax did not agree to permit you to reg-
ister the Gridcooler logo?
MR. HOCHBERG: Objection.
THE WITNESS: No.
BY MR. BERGSMAN:
Q Has Fernstrum been damaged by this opposition?
A Yes. We've spent thousands of dollars and countless hours
trying to defend this objection.
MR. HOCHBERG: Objection.
MR. BERGSMAN: No more questions.
MR. HOCHBERG: I need a break.
(Off the record at 11:37 a.m.)

(On the record at 11:49 a.m.)
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CROSS-EXAMINATION

BY MR. D. PETER HOCHBERG:

Q

During your testimony, you said that Fernstrum spent about
$120,000 per year on its advertising. 1Is that correct?
Yes.
What portion of its annual sales is that advertising?
I'm not sure I understood your question. Could you ask
that again, please?
I'm trying to find out what portion of the gross sales the
--the advertising expense is.

MR. BERGSMAN: Objection. That's confidential
and proprietary business information, and we don't have a--

a protective order in place in this opposition.

BY MR. HOCHBERG:

Q

In order for someone to tell the extent of your advertising
expenses, we have to--we have to compare that to the--to
the--to the gross sales of the company. Is that correct?

MR. BERGSMAN: Objection. That's a legal ques-
tion.

MR. HOCHBERG: 1It's not a legal question.

MR. BERGSMAN: Yes, it is.

MR. HOCHBERG: 1It's an economic question. It's a
business question.

MR. BERGSMAN: What's the question again?

MR. HOCHBERG: Could--could you read the question
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again?

REPORTER: Sure.

(Referenced question is played back.)

MR. BERGSMAN: Okay. I'm objecting to the ques-
tion. TIt--it requests proprietary and confidential busi-
ness information. There's no protective order in place in
this proceeding; therefore, I am instructing the witness
not to answer that gquestion.

MR. HOCHBERG: My response to that is that if--
there's been a substantial amount of testimony about the--
the advertising expenditures, $120,000 per year, but that
doesn't mean anything unless you know the--the size of the
--0f the--of the--of the sales that occurred from that.
For example, if General Motors spent $120,000, that would
be like nothing, but if a--if a candy store spent $120,000,
it'd be tremendous. And so, without knowing the size of
the--of the sales of--of the Fernstrum Company, one can't
tell whether that means any--anything at all, and I don't
think any weight should be given to that testimony if
you're not--he's not--if he's not going to answer that in
any respect.

MR. BERGSMAN: Off the record a second.

(Off the record at 11:54 a.m.)

(On the record at 11:54 a.m.)

MR. BERGSMAN: The witness is not gonna answer
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that question.

BY MR. HOCHBERG:

Q

I'm gonna show you Exhibit 4. Wh--?
MR. BERGSMAN: You want to use the actual ex-
hibit?

MR. HOCHBERG: Sure.

BY MR. HOCHBERG:

Q

N

O =0

Now, you testified that Exhibit 4 was a--a tie tack. Is
that correct?

Yes.

And a tie tack is a threé—dimensional object, isn't it?
Yes.

And, yet, your trademark logo is a two-dimensional form.

Is that correct?

Yes.

So, how can--how can this three-dimensional tie tack be--be
considered to be an example of the--of the--of your trade-
mark logo?

Well, actually, the sheet of paper that the logo would be
written on is three-dimensional. So, would you say, then,
that that sheet of paper would be--7?

I know what you're saying, except your--except your logo is
not--is not a--a two-dimensional sheet of paper, is it?

Our logo's--is on the two-dimensional sheet of paper just

as our logo is on this tie tack.
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However, you testified that your tie tack was a rep--was
representative--was an example of your logo.
Yes.
Exhibit Number 5, can you describe that again--what Exhibit
Number 5 is?
It's a banker's bag.
And you said that this--this--this--the design of a--of a
keel cooler in the corner, that is an example of the--of
the trademark or--or of the trademark in the present oppo-
sition?
That's an example of the logo, yes.

MR. HOCHBERG: Let's go off the record for a
second.

(Off the record at 11:57 a.m.)

(On the record at 11:57 a.m.)

BY MR. HOCHBERG:

Q

= © B

©

You testified that the--R.W. Fernstrum & Company has 30
manufacturer's representatives. Is that correct?

Yes.

Where can I find a list of these representatives?

On our Web site.

Are all 30 of them listed there?

They should be, yes.

Well, you--you submitted a copy of your--Exhibit--I think

Exhibit 20 is a--is a copy of the Web site.
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Yes.

And you testified that your distributors are listed there,
and--excuse me. You testified that--that the representa-
tives are listed there.

Mm-hmm.

And if you go to page 98, --

Mm-hmm.

--how many representatives are listed on--on--on that list
that begin--begins at page 98 of Exhibit 207?

Thirty-seven.

You have 37 listed. Of those 37, how many of those repre-
sentatives are from the United States?

"From the United States." Five.

So, are you saying--are you equating the sales that occur
under your logo to international as well as United States
or just the United States?

United States.

So, when you said, "Thirty," you meant thirty internation-
ally.

Inclusive.

But, yet, there were only five that are listed in the
United States. Is that correct?

Yes.

Now, what portion of the--of your sales are international

sales?
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MR. BERGSMAN: Objection. That's confidential
and proprietary business information, and we don't have a--
a protective order in this proceeding.

MR. HOCHBERG: The witness testified that he had
--that he has--that he has listed 30 representatives; most
of those representatives are international; only 5 are--are
from--are domestic ones.

And so, I wonder whether--whether any--any--any
credibility should be given to that testimony, that you
have 30 representatives, if I don't know how many sales
occurred from it and that only a very--very small number of

them are from the United States.

BY MR. HOCHBERG:

Q

My--my question is, what--can you give me some idea of what
~--about what portion of your sales are international as
opposed to the United States?

MR. BERGSMAN: Objection. That's confidential
and proprietary business information. We don't have a pro-
tective order in place in this proceeding; therefore, the

witness 1s instructed not to answer that question.

BY MR. HOCHBERG:

Q

You also testified that you had three distributors working
for the Fernstrum Company. Are they listed on the Web
site?

Yes.
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Well, which ones are they? I'm--I'm--right now, I'm look-
ing at Exhibit 20, page 98.

We've got--listed here, would be Byrne, Rice & Turner;:
Humco, and on page 100, Navalex. Bottom of the page.
Would Navalex--? That's listed under "Central and South
America." Is that correct?

Yes.

So, does Navalex also sell in the United States as well as
Central and South America?

On occasion.

But it's not listed on the Web site?

No.

Do you have any idea what portion of their sales go to Cen-
tral and South America as opposed to the United States--of
--0of Fernstrum products?

No.

Let's see. I'm looking at Exhibit 7 right now. Do you
have Exhibit 77?

Mm-hmm.

Does this exhibit show an example of the logo?

Yes.

Or examples of the logo?

Yes. In the upper left-hand corner.

Does--are any--any of the remaining portion of this exhibit

examples of the logo?
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We used this document in the early '70s, yes.

Now--now, when you say, "early '70s," how early is "early
'70s"?

Early '70s; '73/'74.

Now, how do you know that?

I am in charge of keeping track of company records. It's
my job to know that.

Because this goes back over 30 years.

Yes. We have company records in excess of 50 years.

And you say you used it for about five years. How do you
know it's for five years?

It was approximately five years because of the--the other
information in the record. That's how I know it was
approximately three to five years.

What record? You say, "in the other (sic) record," but
what record is that?

The archive that we've got.

What kind of an archive is it?

It's an archive of historical documents for the company.
Is it--is it like a--like a library, where you have samples
--or examples of each--each brochure you've had over the
years?

In some areas, yes.

And what about the other areas?

Other areas, it's banker's boxes with--with filed informa-
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No.

Now, if you look at that--at that exh--at Exhibit 7, I

see that the sides and ends of it are black. 1Is that cor-
rect?

Yes.

Now, suppose someone was to put a bevel in there. You
couldn't tell whether you had a bevel or not, could you,
'cause the thing is entirely black? Is not--isn't that
correct?

No.

Would it be--would it be very apparent that there's a bevel
there?

Looking at the outline of the logo, I would say yes.

Well, suppose you weren't studying it. Suppose it was--
suppose you--you were walking through a trade show and you
saw it an exhibit at a distance, and you--and you saw this
black area around the--around the Gridcooler. Wouldn't--
whether there was a Gri--whether there was a--a bevel there
or not would be hard to--to discern unless you were study-
ing it. Isn't that correct?

I couldn't say.

You testified, with respect to Exhibit 6, that this was
used, I believe you said, in the early 1970s for about five
years, until you changed to another option. Do you remem-

ber testifying to that?
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tion in them.
Is this information easy to get to?
Some of it is; not all of it.
Well, how much is "some of it"? What portion is "some of
it"?
I couldn't give you a--a percentage.
Because, when we asked for documents, the documents that
we received were about maybe a hundred documents. There
was a lot of duplicates in there. But it didn't seem like
there was--it does--that's not very many documents, consid-
ering that you have 50 years of documents and you're able
to give us details about these exhibits that were shown
today, and, yet, you--you--you gave us so few documents
during the discovery portion of this opposition. Do you
agree with that?
No.
Why didn't we get more documents?
I didn't know that we had to give any other documents. I
gave all the documents that were requested.

MR. HOCHBERG: Well, the--what were requested
were far--far--we--we asked for all the documents, and we

got very few documents.

BY MR. HOCHBERG:

Q

Can you turn to Exhibit 8, please? You said Exhibit 8 is a

Gridcooler recommendation. Is that right?
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It's a sheet that we use to list recommendations.

But all I have is a blank sheet. Was--was something de-
leted from it?

No. Nothing's been put on it yet. This is simply the
sheet itself that we would place recommendations on.

So, it's more like a blank note--note page.

Or letterhead, yes.

And the logo is shown in the upper left-hand corner?

Yes.

And again, that also has a black--a black side and a black
end of a header. 1Is that correct?

Yes.

And if one were to--were to cut off a corner of that, to
make it look beveled, it would--that would be something
that would very easily be missed because this is black.

I wouldn't know.

What's the difference between the logo in Exhibit 8 and a--
and a--and a picture of a--o0f a--of a Fernstrum keel cooler
taken at that same direction? What would--what would some
of the differences be? When I say, "picture," I mean a
photograph taken of it.

Oh, a photograph would depict greater depth; greater
detail.

When you say, "greater depth,"” what do you mean, "greater

depth™?
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Depth of the material. You--you'd see imperfections, blem-
ishes. It--it wouldn't be a--a simple drawing.

But, yet, a keel cooler could be made that looked exactly
like this, couldn't it; that would have--would have this
exact same depth? 1Isn't that correct?

Perhaps. I--well, I don't understand the gquestion.

Well, I'm just trying to find out the differences between
what's shown in this picture on Exhibit 8 and what a photo-
graph would look like, of a Fernstrum keel cooler, taken at
the same angle, of a unit that had approximately that same
size. And what you've said so far is that you can't see
some blemishes. Is that correct?

And it--it wouldn't be a--this is an artistic representa-
tion, whereas a photograph would be a real-world represen-
tation of a--of an actual item.

Well, besides these blemishes that are missing, what else
is missing from this--from this picture on Exhibit 87?

I don't have a photograph to give reference.

Well, I--I see all of the individual rectangular tubes
extending. You can see those, can't you?

Yes, I--.

And--and you see the headers at opposite ends of the tubes.
Isn't that correct?

Yes.

And you see the--you see the--the nozzles extending verti-
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cally into the tubes.

Yes.

There's nothing ornamental about any part of this, is
there?

It's completely ornamental.

This is comple--?

It's a logo.

Well, just because it's a logo, doesn't make it ornamental.
I don't know the legal definition.

Exhibit 9, would you turn to that?

(Witness complies)

First, in Exhibit 9, what portions of this show the--show
the--the Fernstrum logo?

The Fernstrum logo is shown in the upper left-hand corner.
Okay. And that's also black at the--black at the ends and
black on the sides. Is that correct?

Yes.

Now, you said that this--you testified that this was dis-
tributed from 1974 to 19--to the 1990s. 1Is that correct?
I don't recall what my testimony was.

Well, do you know--do you know when it was--the period of
time that it was distributed?

That timeframe.

How would you know that?

Again, looking at--looking at the archive and--and the

86




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

b O T © -

©

printing of--of later documents.

Well, how do you know this began in 19742 I think it was--
or '74 or '75. I--I--.

Mm-hmm. Actually, February 15th of 1974.

Now, how can you--how'd you know that?

The bottom line, just above the--the "5" designator, --

Oh, I see.

--is a six~digit number. 1It's represent--the last two
digits of the year,--

Mm-hmm.

--two digits following are the month, and then the day.
Now, you also testified that there were thousands of these
distributed. How--how do you know there were thousands
distributed?

It's company policy to distribute these to customers and to
give them out at trade shows, doing direct mailings when
they first come out, and then to give them out as requests
come in or at sales visits.

But how would you know that there were thousands--when you
say, "Thousands," how many thousands were there?

In the neighborhood of 2,000.

So, over about l6-year period, you gave out about 2,000 of
these. 1Is that correct?

Two--2,000 to 3,000, yes.

Can you please turn to Exhibit 107
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(Witness complies)

Now, Exhibit 10, that--it appears to show a--a Fernstrum
keel cooler in front of a globe. Is that correct? My
copy's not very good, and I think it's a globe, but I'm not
sure.

I can't--I can't tell from a copy.

Well, I see reflections in the--in the keel cooler. Do you
see those reflections?

No.

You don't see them?

Not reflections, no.

Let's--let's go to Exhibit 21. Does Exhibit 21 show re-
flections?

(No response)

Well, --.

I'm not sure I understand what you mean by "reflections."
Okay. I'm gonna--I'm gonna--I'm just gonna have to point
this to you. TIf you look at the--at these areas, these
little shaded areas on the--on the--the side that is facing
you, in other words, closest to the viewer, I see one
shaded area, two shaded areas, three shaded areas, four
shaded areas. You see all those shaded areas?

Yes.

And then, those shaded areas, they extend across the top of

the--top of the keel cooler, across those rectangular
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tubes. Do you see that? See, there's one there--one, two,
three. Do you see those going across--?

Yes.

Those are reflections—--or--or appear to be reflections.
Don't--do you agree with that?

I--T don't know.

Well, were you responsible for pre--for preparing this
document?

No.

And you don't know--you don't know if that's a reflection
or not?

No.

How about on the--on the nozzle that goes into the header?
See the nozzle on the top,--

Yes.

--the one closest to the--to the viewer, the one on the
left portion of the shade? You see that--that vertical
shaded area?

Yes.

It's the one that's closest to you. Now, doesn't that look
like a reflection, especially when you compare it to the
light portion next to it and then the shaded portions fur-
ther out to the edges of the nozzle?

(No response)

Doesn't that look like a reflection to you?
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It--it might represent a reflection; I--I couldn't say.
Do you think that this picture that is shown in Exhibit 21
was either a photograph of a keel cooler or a--a picture
made from a photograph of a keel cooler?
It may have been; I don't know.
Looking at Exhibit 12 now, I think you said these were--
these are paperweights?
(No response)
MR. HOCHBERG: Oh. We have to get Exhibit 12.
THE WITNESS: Mm-hmm. Yes, these are paper-

weights.

BY MR. HOCHBERG:

Q

And I notice that these also have black sides and black
edges. Is that correct?

Yes.

And you--you still don't think that if there was a bevel
there--if there was a bevel there, that--that would not be
readily discernible to somebody?

That it would be discernible or would not be discernible?
That--that it would--it would not be discernible, espe-
cially to someone just walking past it, say, without--

I——

--studying it.

--1 couldn't speak to what somebody else might see if they

were to possibly walk past it, but I would notice a bevel.
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Looking now at--or ask you to look at Exhibits 14 and 15--
or 13, 14 and 15. And--and they all show--they all--all
have that--or do they all have the black ends of the header
and the black sides?

Yes.

And these--these all show keel coolers--they show--there
are--there are nozzles at both ends. Is that right?

Yes.

And there--there are threads on the--on the nozzles at both
ends?

Yes.

And there are--are there--are there eight tubes running
across? One, two--are there eight tubes running--running--
running from header to header?

I can't make it out.

Well, would--did--were you responsible for--for designing
these--these--these four (sic) brochures?

Three brochures?

Three bro--excuse me--these three brochures?

No.

Let's find one that you did design. How about Exhibit 1772
Yes?

Oh, you've got--okay. I've only got a copy. You've got
the original booklet. 1In fact, that--is that gonna be--

that's the original that's gonna be filed with the Board?
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Mm-hmm.,

Now, did you design this brochure?

I was one of the people that designed it.

But you're familiar with it?

Yes.

Now, you can see reflections in this one, quite clearly,
can't you?

(No response)

Well, first, let's start at the--start at the nozzle that's
closest to you. Don't you see reflections there, or--or
things that look like reflections?

I see some airbrushed black lines.

Right. But why would they put them in there?

I don't know. I didn't create that--I didn't create that--
that graphic element.

Well, were you familiar with the person who did it?

No.

So, you can't tell whether that--whether Exhibit 17 shows
what appear to be reflections running across that keel
cooler. Am I correct in saying that?

Yeah. No, I can't.

How many--how many tubes extend from header to header in
Exhibit 177

It appears to be ten.

Well, it is ten, isn't it?
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Could be. I--.

Well, could it be nine or eight?

Yes.

Well, my eyes aren't that good, but I'm counting, and Ibsee
one, two, three, four, five, six, seven, eight, nine, ten.
It's ten.

As I said.

And, in fact, if you look at that--that bracework that goes
across the middle of--middle of this keel cooler, I believe
there are ten holes there. What are those ten holes?

I guess those would represent a spacer that we would have
in a support plate.

But what are the ten holes that are on the spacer?

I don't believe there are ten holes.

What are--what are the holes? Are there holes there?

If those represent a spacer, that would--that would be an
indentation; not a hole.

Why would there be an indentation there?

On a support plate, we make indentations to space the tubes
apart from each other--on a support plate.

Well, if--if the indentation goes into this--into this
bracket--is that what you call that, "a bracket"?

Support plate.

Support plate. What's the purpose of those--of those in-

dentations?
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To represent a support plate.

But the indentations don't represent a support plate. I
mean, —-—.

They--they represent a feature of a support plate.

Well, if it was a real support plate, what--would there--
would there still be indentations?

Yes.

And what would the--what would the purpose of those inden-
tations be?

To space the tubes evenly across the cooler.

Now, do these indentations--are they--? I'm just trying to
find out if there is a purpose for that.

In this graphic, if they were trying to depict a support
plate, a--that is what a support plate looks like.

Well, would the--would this have to do with a--some sort of
a heat-sealing treatment where you would--where you would
hook the support--?

MR. BERGSMAN: Objection. We're seeking to reg-
ister a two-dimensional logo for services. Now, your line
of questioning here is going towards functionality of a
three-dimensional actual Gridcooler.

MR. HOCHBERG: That is not the--

MR. BERGSMAN: I--

MR. HOCHBERG: --that is not--.

MR. BERGSMAN: --and I never opened that line of
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questioning up in the direct examination, so your questions
exceed the scope of the--of the direct examination.

MR. HOCHBERG: This was offered as an exhibit,
and I'm trying to find out what this exhibit actually
shows.

MR. BERGSMAN: Fine. You--you can--you asked the
question. The witness answered it; said it was a support
plate. Now, when you start getting into the functions of
the support plate, you're starting to get into the--to an
issue of--of--or factual basis of--of--maybe of function-
ality or something like that, but that certainly is well
beyond the scope of my direct examination.

MR. HOCHBERG: 1It's not well beyond the scope of
your examination.

Well, let--let's continue with--with Exhibit 17.

BY MR. HOCHBERG:

Q

With Exhibit 17, I'm looking at the nozzle right now. The
--the nozzles show threads going around--around the nozzle.
Isn't that correct?

Yes.

And it also shows a nut going around the--attached to the
nozzle?

Yes.

And there's a nut at both ends, and there's threads at both

ends. Is that correct?
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Yes.

And there's also, I think--is that--is that a washer under-
neath the nut?

It appears to be, yes.

And there's one--there's one of those at both ends. 1Is
that right?

Yes.

And there's also a--a rubber gasket below that. Is that
right?

Yes.

And then, both nozzles sit on--I believe that's also a rub-
ber plate of some sort. Is that right?

Yes.

And you--you believe that this picture of the Gridcooler is
what your--what your--the mark you're trying to register--
this is representative of the mark you're trying to regis-
ter. Is that right-?

Yes.

Now, let's go to Exhibit 3. And--and can you also just
keep Exhibit 17 in front of you as well? Now, first,
Exhibit 17 shows the--the keel cooler sort of slanted from
—--how should I say this--from left to right, where the left
end was further back and the right end was closest to the
viewer. Do you--do you agree with that?

Yes.
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And, yet, in Exhibit 3, which is your application, there,
it goes just the other way. In that--in this case, it goes
from the-—-from the left, which is recessed, and the right
end is closest to the viewer. 1Is that correct?

(No response)

If you look at--is that correct?

Could you repeat that?

Yes. What I'm saying is, if you look at Exhibit 3, the--
the end that is furthest away from the viewer is on the
right side; the end which is closest to the viewer is on
the left side. I'm asking, "Is that correct?”

Yes.

And that is the opposite of what is in Exhibit 17, where
the end that is furthest from the viewer is on the--is on--
I think I said that wrong. Let me start over again. On

Exhibit 3, the right end is furthest back from the viewer,

and the left end is closest to the viewer. Do you agree
with that?
Yes.

Yet, on Exhibit 17, the left end is furthest away from the
viewer, and the part that is closest to the viewer is on
the right end. Do you agree with that?

Yes.

So, these--these are different. They're taken from differ-

ent views. Is that right?
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Yes.

Now, Exhibit 17 shows threads on the--on the nozzles.
You've just testified to that. Do you re--still agree with
that?

Yes.

And, yet, Exhibit 3 doesn't show those threads, does it?
No.

That support plate which is shown in Exhibit 17 is also
shown in Exhibit 3, isn't it?

Yes.

And Exhibit 3 has those--those indentations, doesn't it?
Yes.

And those--in a--in a real cooler, those indentations would
be used to attach a support plate to the--to the tubes?

No.

Would there be a corresponding indentation in the tubes?
No.

Are the recesses--are they receptacles for something?

The indentations, no.

But you--.

MR. BERGSMAN: Objection. We're talking about a
two-dimensional logo for services. We're not talking about
a three-dimensional product configuration.

MR. HOCHBERG: I'm still looking at the mark, and

I'm trying to figure out what the purpose of that portion
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of the mark is.

MR. BERGSMAN: The mark is a two-dimensional

logo--

MR. HOCHBERG: I know 1it, and--.

MR. BERGSMAN: --used to identify and distinguish
services. It's not a product configuration.

MR. HOCHBERG: But it shows-- and I'm not--.

BY MR. HOCHBERG:

Q Exhibit 3 does show a product, doesn't it?

A It shows a artistic representation of a Fernstrum Grid-
cooler keel cooler.

Q I don't know why we're having all this trouble. I'm just
trying to find out what the purpose of those indentations
are. Can you tell me what they are, or don't you want to
tell me?

MR. BERGSMAN: Objection. He has already an-
swered that question.

MR. HOCHBERG: I have not--I have not heard an
answer that I can understand.

MR. BERGSMAN: He told you it was a spacer.

BY MR. HOCHBERG:

o) Well, what is a spacer?
A Spaces—--keeps the tubes from touching.
Q So, those--tell me if I'm right. Those indentations, then,

are between the tubes. Is that right?
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Yes.

Okay. Now--now, in Exhibit 18, we--. Were you responsible
for the preparation of Exhibit 1872

Yes.

Now, I'm looking at the cover of "18."

Cover of "18."

Now, my copy's not very good, so--oh, the original's much
better. Now, isn't this supposed to--to appear to be a
photograph of a Gridcooler?

No.

Would someone looking at this--? When I look at it, I
would think that this is a--a--a very accurate picture of a
Gridcooler because it is in--it's in three-dimensional
form, all of the aspects of the Gridcooler appear to be
there, and there's a reflection shown. Do you agree with
what I just said about how this appears to me?

No. It's in two-dimensional form. 1It's an artistic repre-
sentation of a cooler. 1It's a drawing, perhaps of a photo-
graph.

You say, "a drawing of a photograph." You mean--do--do you
know how--have--do--you don't know how this was actually
made?

No.

Do you know when it was made?

It was made in the late '60s.
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So, this was made long before you had anything to do with
the Fernstrum Company.
Yes.
And it is--is--is possible that it was made from a photo-
graph. Isn't that right? 1It's possible it was made from a
photograph.
I couldn't say.
Well, if you want, we can go through some of the deposition
testimony, but I believe it was testified to that it could
have come from a photograph.
I--T haven't read that testimony.

MR. HOCHBERG: Well, we may have to get into it.

We'll see.

BY MR. HOCHBERG:

Q

You testified that there have been over 10,000 of these
brochures distributed. 1Is that right?

Yes.

And how did you get that information?

I ordered them.

Who--who's the printer? 1Is it lo--is the--is the printer a
local printer?

No.

Where is the printer?

I'm trying to recall. Lake Shore Press, I believe, was the

printer.
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Let's go to Exhibit 19. This appears to be based on the
same drawing that was in Exhibit--what was it--Exhibit 18.
Do you agree with what I just said?

Yes.

Now,--let's see here. Do you see the--those gray patches
that run on the--that run on the--the right end of the--of
the header--the one--the header that's closest to you? And
there's another one near the--the separator bar, and
there's another shaded area at the far end of the bar. Do
you see that?

Yes.

And you also see gray areas running sort of diagonally
across the tubes?

Yes.

Now, those appear to be--to--to represent reflections,
don't they?

I don't know. They--they just give depth to the--to the
illustration.

So, you don't--you don't think they represent re--
reflections at all?

I--I think that's up to the--to the viewer.

But you think--but you think that Exhibit 19--I--I'm just
looking at the cover page right now--that this is represen-
tative of your--of the keel cooler--of the--the keel cooler

that's in your--your application. 1Is that right?
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A Yes.

Q Yet, the application--if you look at Exhibit 3, it doesn't
have those shaded marks, does it?
THE WITNESS: Do you have Exhibit 37
MR. HOCHBERG: I'l1--I'1ll show you. Here's
Exhibit 3.
THE WITNESS: No, it doesn't.
BY MR. HOCHBERG:
Q So, would--do you agree that the--that the mark you're try-
ing to get registered would cover not only the keeler (sic)
going from left to right, in other words, it's--it's re--
the recessed form to the left and closest to the viewer on
the right; it would also cover it going just the opposite
direction, where the--where the recessed portion is to the
left and it extends to the right; in addition, it would
also cover ones that had the--the shading on it, that looks
like--that I say looks like reflections, that's not shown
in Exhibit 3 but is shown on what you consider to be repre-
sentations of the--of the logo?
A Yes.
MR. HOCHBERG: Let's take a break for a minute.
(Off the record at 12:41 p.m.)
(On the record at 1:07 p.m.)

BY MR. HOCHBERG:

Q We still--referring to, I guess, page 71 of Exhibit 19,--
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Mm-hmm.

--you testified that this came from WorkBoat Magazine.

Yes.
Now, I--I know it says, "WorkBoat" at the top of the paper,

but how do you know it came from--from WorkBoat Magazine?

I designed and placed the ad myself.
Well, what is this ad--this picture right here?

Which--what--which picture?

Page 71.
Yes?
What--?

Oh! What is this illustration of, in general, --
No, no. I don't mean that.
-—or--7

Is this--is this a copy of the page from WorkBoat Magazine?

No. No. This is a--a copy from my--my computer files.
What was the date that this was published?

This was done--just a second. This one was done in the mid
'90s; say, '93/'94.

How do you know that?

The vessels that are depicted; the--some of the statements
made in here. That leads--leads me to believe that's the
time frame of this particular ad.

I'm now looking at page 73.

Yes.
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Now, this--this shows two different advertisements; one at
the--you know, one at the bottom and another--another one,
at the top of the page.

Mm-hmm.

And you testified they came from--

Maritime Reporter.

--Maritime Reporter. Now, how do you know it came from

Maritime Reporter?

Recognition of the ads and also the--you didn't get a full

--the--the marks at the bottom left-hand corner of the--of

the sheet of paper. It's just an imperfect copy of the--of
that lower corner there, that designated it being Maritime

Reporter.

So--so, both--both ads came from the same issue of Maritime
Reporter?

No, they would've been different issues; same year.

And what--and what year did you say that was?

This was mid '90s.

And how do you know it was from mid '90s?

Based on the "Over 40 years of experience in keel cooling"”

and the--and the use of those photographs.

"Over 40 years of--." Where does--where does it say--?

Oh, I see it.

Mm-hmm.

Now, I'm looking at--let's--let's compare page 81 to--to
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page--to the lower portion of page seven--no, that's not
it. I was gonna say, "Let's compare the two of them."
Mm~hmm.

"Seventy-three" and "eighty-one" are very similar,--

Yes.

--but not identical. Now, how do you know what boats to
put in them? I mean, seventy--seventy--"73" has a--looks
like a--a liner of some sort. It's got--looks like a tug--
no, it's a huge cruiser in the middle, and then a modern-
looking cruiser on the far right.

Oh. I'm—--I'm sorry. Which one--?

On--on page 73.

The top or the bottom ad?

Bottom--the bottom half.

The bottom ad, you have a--a dinner excursion boat on the--
the far right, in the center is a push boat, and on the far
left is a ferry boat.

Now, how would you--how would you distinguish that portion
of--of page 73 of Exhibit 19 from page 81 of Exhibit 19,
which shows almost the same pictures? There's one differ-
ence, but they're almost the same.

Yes. They--you have a paddle-wheeler in the center--as the
center photograph on page 81, as opposed to the push boat
in the center of page 73, and the--the text is--the--let's

see. That side is the same as--the text is laid ocut a 1lit-
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tle bit differently. It's different ad copy from one ad to
the other.

Now, the--the ad on--on--for Exhibit (sic) 73, did you say
this--these are in your computer?

Yes.

Are all of your--all of your ads in your computer?

No.

For what dates are they in your computer?

Ads that I generated, from 1990 to current ads--that I gen-
erated. I don't have ads that would've been generated by,
say, an ad agency. I--I don't generally keep those on my
computer. Perhaps design elements of those ads, but not
the ads themselves.

You know, I'm--I'm--I am looking at all the different pages
of Exhibit 19. Many of them have these reflective--the
reflective shadings. Do you--do you see what I'm talking
about? If you look at--.

The--the shading--

Right.

——across the top of the tube--

And on--on the ends.

-—-and along the sides of the tubes?

Right.

Yes.

Seventy--let's see--"71" has it; "72" has it; "73." My
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copy of "74" is very bad, so I can't tell whether it has it
or not. You don't--oh, you don't have originals of these,
do you?

No, I don't have this original. 1In fact, I think I've got
a photocopy of your photocopy.

But "75" has it.

Yes.

And you've testified that you think that these all--were
all put in to--. I think they look like reflections; you
said they--would you agree they look like--that they--that
they look like reflections?

They could--it--it's shading. 1I--I guess it would be up to
the individual looking at the--at the drawing. It--it
could be construed as a reflection.

I'm looking at pa--at page 75, which shows it.
"Seventy-five"?

"Seventy-six" does not show it. Do you--do you have any
idea why "76" doesn't show it, but "seventy--"--doesn't
show those--those shadings?

Slightly different representation of the logo.

And I'm gonna look at just, say, page 77 as an example. It
says at the bottom, "WorkBoat," and then it says, "7W by
4-7/8H." Those appear to be dimensions. Is that right?
Yes. Those--those are dimensions for the advertisement.

So, you--this is something--you submitted this to WorkBoat
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Magazine? Is that what--is that how--is that why you have
this record?

Yes.

And then you just keep a copy of it for your own file?
Well, I--I have the--the file on my computer.

And--and when did you say "77" was--was published?

Mid '90s.

If you look at these--these different exhibits of--these
different pages of--of--of Exhibit 19, are any of these
publications not published anymore?

Let me go through--. Passenger Vessel News, I don't

believe that publication is published anymore. It's been
replaced--well, I don't know that I can even say, "re-
placed, "--I--but I don't believe there's a publication
under that name any longer. That would be page 78. Again,

Passenger Vessel News, page 82 and 83; also page eighty--

181. Passenger Vessel News, on page 200. We've got--

basically, Passenger Vessel News would be the only one that

I--that I recognize as no longer being published.

Looking at Exhibit 20 now, which you testified was--you
said was an old version of your Web site, how--why is it an
old version? What's the difference between the old version
and the new--? Well, let me stop--. Why is this--why is
this an old version?

MR. BERGSMAN: Counsel, that's the version that
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we presented to you in discovery.

MR. HOCHBERG: Wait. Say that again?

MR. BERGSMAN: That's--that's the copy of the Web
site that we gave to you during the discovery.

MR. HOCHBERG: That's what this is.

MR. BERGSMAN: Yes.

MR. HOCHBERG: Oh.

MR. BERGSMAN: We didn't want to present docu-
ments that we didn't present during discovery.

MR. HOCHBERG: Okay.

BY MR. HOCHBERG:

Q

So, this--so, this--you--you have--you revised the Web site
since then.

Yes.

Are there any significant differences between the old Web
site and the new Web site?

I haven't reviewed the old Web site in detail and--or the
new one in detail recently. Our list of representatives
and distributors most likely would've changed.

Oh.

In addition, older literature that was available at one
time may have been replaced by a newer version of the lit-
erature.

But, still, it's substantially the same, other than--other

than these--these little changes that you mentioned?
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Yes.

I'm looking at--still looking at Exhibit 20. Again I see
these shadings on the--on the cover page, which is page 85.
Do you see that?

Yes.

And looking at page 93, again this--I--1I see the--the shad-
ing here. This is not a great copy that I have, but I see
that re--what I call "reflective shading” at the end of
the--the end of the header, and I see it running across the
tubes, and I also see some on the side tube. I see it on
the--on--on the nozzle, and I see it on the--on the--on
the nut. Do you--do you agree with what I--what I just
described?

Yeah. I--I see what you're referring to as "reflective
shading, " yes.

And do you agree that the only difference between what is
shown on page 93 and the subject of your application is
that this one has the globe in it, whereas the present one
does not?

Yes.

I'm looking at--at page 98 now, of the--of Exhibit 20,
which is a listing of your representatives?

Yes.

And you testified that these representatives and distribu-

tors, when they talk to customers and potential customers,
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that they promote the rectangular-shaped head to distin-
guish this from the competitors'. Is--is that correct?
Yes.

How do you know that?

That's what we've instructed them to do, and that's what
they've done in my presence, with customers.

What--how were these instructions made?

Verbal instruction upon visiting either their offices or
having them come to our offices.

What do you--? Do you tell them that there is some advan-
tage in having a rectangular head as opposed to a beveled
head?

Only that it--having the rectangular head denotes that it's
a Fernstrum cooler; that it's an identifier for one-piece
keel coolers.

Why--? You're--you're saying it's an identifier, but it's
only become an identifier since the--this--this trademark
problem came up. Isn't that right?

No.

Well, prior to this--these trademark problems coming up, --
I'l1l call them "trademark problems”; I'm talking about the
opposition right now and the lawsuits that occurred between
Fernstrum and Donovan Marine and West Park--or East Park
Radiator--Fernstrum was the only--only one-piece keel

cooler on the market. 1Isn't that right?
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We were the only--we were the only one-piece, rectangular-
head keel cooler manufacturer in the market, yes.

You were--you were oso--also the only one-piece keel cooler
on the market, with or without a rectangular head. 1Isn't
that right?

No.

Who else was?

I don't recall the name of the company, but they did pro-
duce a keel cooler that was a one-piece unit.

Was this a competitor of Fernstrum?

Yes.

Where were they located?

Texas.

But you don't know the name of them?

I don't recall the name, no.

Do you know when they existed?

Early-to-mid '90s is--is when I believe we first saw them.
And where did you see them?

At the International WorkBoat Show.

'Cause I don't believe I've heard of this before. And this
other company, did it have a rectangular head?

No.

What did it have?

It was more of an oval-shaped head.

Did it have rectangular tubes?
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No, round tubes.

Were those--were those tubes--were they--were they assem-
bled, as--as opposed to being integrated? Let me say that
differently. Were there any movable parts in--in this
Texas company you're alleging to?

Aside from the fittings to fit-up the cooler, no, no mov-
able parts.

We--but we have no evidence at all, that--other than what
you're telling me, that this company existed.

Yes.

You say you've--you've instructed your--or you told your
representatives to say that the Fernstrum keel cooler has a
rectangular-shaped head. 1Is there any documents that show
this?

Not that I can think of offhand, no.

I'm now looking at Exhibit 22. My picture is very bad, and
I--looked like--looks like the original is also very bad.
I believe I have seen a Fernstrum brochure--it was a--a
booklet, and it had a picture of--of Aust--some parts of
Australia--from Sidney, Australia. And if you look in the
left here, you can see the opera house. See that in the
upper left-hand corner?

Yes.

And on the right side, that may be a bridge that they have

in--in Sidney; I'm not sure. Do you see that?
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Yeah. That's the arch in St. Louis.

Oh, that's what that--okay. Okay. Now, these--these pic-
tures that are shown here, what do they look like in--in
the original?

They're photographs from around the world, that have been
brought together in a mosaic, Egypt being on one side, and
the Antarctic on the other.

And--and how about the keel coolers?

What about the keel coolers?

Well, yeah, I mean, what--? They look--they look like
they're photographs, and--they look--they look like they're
photographs. Are they photographs?

Yes.

Now, --and the top one is the--is--is the one that's--is
reflective of the--or that the logo is reflective of the
top one. 1Is that right?

It's similar to that, yes.

MR. BERGSMAN: Excuse me. Did you mean that the
logo is displayed in the upper left-hand corner of the ad-
vertisement?

MR. HOCHBERG: No. What I'm talking about is the
pho--I--he's test--he's testifying about the photograph on
the upper right-hand portion of the advertisement on page--
excuse me--Exhibit 22.

THE WITNESS: That the photograph was taken of a
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cooler that is representative of the logo?

MR. HOCHBERG: Well, I'm--.

MR. BERGSMAN: Is that a question?

MR. HOCHBERG: Well, let me--let me ask the ques-
tion again.

THE WITNESS: Yeah.

MR. HOCHBERG: We're getting--we're getting con-
fused here.

THE WITNESS: Yeah. I'm very confused.

MR. HOCHBERG: Okay. Okay. Let's start over.

BY MR. HOCHBERG:

Q

Looking at Exhibit 22, you just testified that--that it's a
photograph of a--of a Fernstrum keel cooler on the upper
right-hand portion of that picture. Is that correct?

Yes.

Now, this photograph--when this thing was published, was it
in color?

Yes.

And what color was it?

I believe that was done--I believe that was done in four-
color; full color.

Is it similar to an exhibit you just testified about? It
was a booklet. See if you can find-tThat's it. Was it
similar to Exhibit fif--59?

MR. BERGSMAN: Twenty-nine.
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BY MR. HOCHBERG:

Q

e LOREEN T © B

LGOI &

Twenty-nine? Exhibit 29. It's--it's this--in fact, it's--
it's the current catalog. 1In fact, that looks like what
we're testing--this is--Exhibit 22 seems to be a portion of
Exhibit 29. Is that correct?

The--the banner used on the interior of "29" is the--that
graphical element is the same graphical element at the--
going along the top of the ad in Exhibit 22.

Now, --now, what page of the brochure are you looking at?
Any of them. It's on all the pages.

Oh. I see. Now, the--.

Yeah. It spans across the pages.

I see. Oh. Okay. So, the color on Exhibit 22 is sort of
a copper-looking color, and comparing it to Exhibit 29, it
would be--.

The--what--what--which part of the--

I'm talking about the--.

-—-copper?

I'm--I'm comparing Exhibit 22, the ke--the photo of the
keel cooler in the upper right-hand portion, --

Yes.

-—and I'm saying the color of that is the same as the cover
page of Exhibit 29.

It's--

Do--do you agree with that?
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--it's similar.
Similar to that.

MR. HOCHBERG: But we--do you know why we don't
have an original of this Exhibit 227

MR. BERGSMAN: Yeah. That--that's the exhibit
that you introduced during the Locckart deposition--or the
Brakey deposition.

MR. HOCHBERG: Brake--Brake--Brakey deposition.

I wonder if I can get an original of that.

BY MR. HOCHBERG:

Q

Now, let's compare the photograph on the upper right-hand
portion of Exhibit 22 with the logo on the left-hand por-
tion of Exhibit 22. Do you--can you--can you just--can you
compare the two of them right now? Just look at them right
now.

Oh. One of them's--one of--one--on the--the logo--well,
the--yeah, the verbiage and the--and the globe and--and
the--the likeness of a cooler. The--the--the likeness of
the cooler and the--the portion of a cooler that you can
see in the--from the photograph, you see approximately half
of the--half of the cooler in the photograph, as opposed to
the whole cooler in the--in the logo.

Now, the--the--the--the detail of the photograph and the
detail of the logo are pretty much the same, aren't they?

Hard to tell. They should--they should--you're probably
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going to have more detail in the photograph.

But you can't tell from looking at this?

I can't tell by looking at this, but I would say there
would be more detail in the photograph.

And--and they both have--well, the one on the right has--
only shows one--one nozzle; the one on the left shows two
nozzles.

Mm-hmm.

But, basically,--if you expanded the one on the right, it
would be basically the same. You'd have a--just have a
nozzle at the other end.

Yes.

And they would each have a spacer plate in the middle. I
can--1 can see one in the logo, and I can see one on the
photograph.

One or multiples. I believe there's actually multiple
plates on the photograph.

Oh, I see. But you--I mean, I can't tell, by looking at my
picture. But--but aside from that, they're pretty much the
same.

(Nods vertically)

Is that right?

Yes.

Let's refer to Exhibit 24. Let's see. I can't read my own

notes here. You testified that this was used as a handout
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at trade shows?

Among other things, yes.

And did--was this distributed to the--to the standard re-
cipients of your--all--nearly all of your other papers?
It would've been given out to any customers or potential
customers.

So, if I'm gonna make a list here, I would say, "Custom-
ers." "Two" would be "Potential customers"; et cetera.
And you say that--you say that thousands of these were
given out? Did you testify before, that thousands of these
were given out? 1Is that right?

Yes.

Do you know how many thousands this would be?
Approximately 3,000.

Now, --now, how did you come up with that--with that esti-
mate? Why 3,000? Why not 9,0007?

Because of the number of them that we had printed and the
number of printings that we did. Based on that, I would
say 3,000.

Do you have--do you have records of all this--when they
were printed?

Yes, we should have records somewhere, on that. I'm sure
we have an invoice.

In fact, for all these num--numbers that you've given, the

—--these--the numbers that were distributed, you would--
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would you have business verification that those numbers
were fairly accurate?

I would have paper documentation on a lot of them; most of
them.

How far back would they go?

I'm pretty confident we could go back to the '80s. Seven-
ties could start getting a little dicey.

Okay. Let's go to Exhibit 25. Now, the--there's a picture
of a keel cooler shown in the upper center of the page.
That's what you contend is-~is an example of your logo.
Yes.

And this--this has threads going at both of the nozzles at
both ends of the tube?

Yes.

And it's got a nut and a washer and a rubber gasket on both
nozzles?

Yes.

And I also see there's a--another thread at the very--I
think it's a thread at the very top of the nozzle. Is--is
that right?

That's actually a ridge that's rolled into a hose connec-
tor.

Now, just looking at the nozzle, is that a pretty accurate
picture of a nozzle?

Yes.
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In fact, if I put a photograph of a nozzle next to it, it
would be hard to tell them apart, wouldn't it?

They'd be close. This is either a drawing or an airbrush,
but they--they'd look very similar.

And the--this one shows the--shows the number of--what do
you call--rectangular-shaped tubes running from--between
head--between the headers. Isn't that right?

Yes.

And--and--and these, you can count quite easily. There are
--I'm gonna count them, but tell me if I'm wrong. There's
one, two, three, four, five, six, seven, eight, nine, ten;
same as before. 1Is that right?

Yes.

And this also has a gasket on top of a--on--on--on top of
each header?

Yes.

And this is pretty much the way a real keel cooler would
look, isn't it?

Yes.

Now, is--is there anything ornamental about this keel
cooler?

Just the representation of it. This is a--this is a logo.
It's a 2-D--

Well, I understand that.

—--rendering; not a--.
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I understand--I understand that it's a picture of a logo;
it's not--

Yeah.

--I mean a picture of a keel cooler; it's not a keel
cooler.

Mm-hmm.

But just looking at it, there's nothing on--there's nothing
on here that is ornamental. I mean, if you look at it, I
don't see anything ornamental. Do you--do you agree with
that?

The--I don't--yeah.

I mean,--I didn't hear--

Yes.

--what you said. You agree with what I just said;--

Yes.

--there's nothing ornamental on it. Is--is there any fea-
ture of it that is merely--merely a--an attractive feature
of it; just on--just on there because it looks good?

Well, the way the shading's on here, --

The--the reflective shading?

-—and it's air--airbrushed--yes.

Is there anything on--on--anything on--on--on this picture
in Exhibit 25, or, in fact, on Exhibit 3, that shows that
it comes from Fernstrum?

I don't have Exhibit 3.

123




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Oh. Excuse me. That's the--that's the logo that's in the
application.

There's--there's no wording that says, "Fernstrum" on it,
but we're the only ones that make a rectangular-shaped-head
cooler, which is clearly visible in--in both illustrations.
Now, it's true that another company, that wasn't party to
that settlement agreement, they could come in and make--in
fact, they could make an identical keel cooler to this,
couldn't they?

No.

Why couldn't they?

Well, we--again, just as we had issue previously with--with
East Park and Donovan and--and Duramax, we feel that we
would have a trade-dress issue with that other company,
and--

Well, ——.

--we--we would enforce it.

Yeah, but I--I believe--.

MR. BERGSMAN: Objection. You're now ask--you're
now trying to assert the rights of a third party, and this
opposition is between you--between Duramax and between
Fernstrum. We're not interested in asserting--that would
be a--sort of a jus tertii defense--it's j-u-s, space,
t-e-r-t-i-a--i-i--and you can't assert that--the rights of

a third party. You can only assert the rights that you
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have-~that Duramax has, so--.

MR. HOCHBERG: Well, I--I don't agree with that.

MR. BERGSMAN: Well, that's fine. Don't agree
with it, but I'm objecting. 1I'm placing my objection, and
I—-

MR. HOCHBERG: Okay.

MR. BERGSMAN: --and I just told you why I
objected.

MR. HOCHBERG: Okay.

BY MR. HOCHBERG:
Q If another company were to come along, just--?

MR. BERGSMAN: Objection. We're not talking
about another company. We're talking about the rights
between Duramax and between Fernstrum.

BY MR. HOCHBERG:
Q The patents that--that Fernstrum had covering this--this
keel cooler have long expired, haven't they?

MR. BERGSMAN: Objection. This is well beyond
the scope of the direct examination.

MR. HOCHBERG: The--the point I'm--I'm trying to
make, and that you're not letting me get into any testimony
to, is that--that there is nothing protecting--other than a
--than a contractual agreement, that protects--enables--
would not enable any other company to copy this keel

cooler.
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MR. BERGSMAN: That--that's lawyer argument. You
--you know, he's here to testify--. I--I had his direct
testimony, and now you can cross-examine him about the
direct testimony. You can't go outside the scope of that
direct testimony.

MR. HOCHBERG: We'll go off the record for a
second.

(Off the record at 1:49 p.m.)

(On the record at 1:50 p.m.)

BY MR. HOCHBERG:

Q

>

>0 = O]

©

Look at Exhibit Number 26--no, let's--let--let me strike
that--Exhibit 28. Are you familiar with this exhibit?
"Twenty-eight" or "twenty-seven"?

You're right; "27." Are you familiar with Exhibit 27?

Yes.

When was this published?

Two thousand two.

The--the picture on Exhibit 27 seems to be nearly identical
to the picture on Exhibit--well, it's on Exhibit 25 and
also on Exhibit 21 and Exhibit 22. Do you agree with--with
what I just compared them to? Should I go through that
again?

(No response)

Let's--let's compare Exhibit twenty--27 to "21." Are they

--are they essentially identical?
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Yes.

And Exhibit 22 to Exhibit 277

Similar; not identical.

What's the difference between them?

"Tw~="--

Well, isn't--? Let me--.

--"22" is more obviously a drawing.

Except you're--when you say, "Twenty-two," you're talking
about the logo on the left-hand draw--left-hand side?

Yes.

You think that that is more obviously a drawing. But
you're looking at a--I mean, this is not a--I'm looking at
the photocopy.

Mm~hmm.

Why do you think it's obvious it's a drawing?

It loocks like a drawing.

Well, give me--give me detail of why it--why it looks like
a drawing, as compared to "27."

It doesn't have a lot of the real-world detail that you
would have in a photograph. The--the detail that is there,
it just--it--it's a drawing. I--I don't know how better to
term it.

I'm looking at Exhibit 30 now, which is a picture of the
DuraCooler. You testified that the difference between this

picture and your logo is the fact that this has a--a bevel
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on it. TIs that right?
The head, it--yeah, it's a beveled head.
Mm-hmm. Is that the only difference between them? Let--
let me put it this way: That is--that is really the only
difference between the two, isn't it?
That's the one that I distinguish--that; in addition,
there's also support bolts on the support plates and--and
the associated fittings. There's also a zinc--a zinc anode
placed on the--on the head.
But if--but if--if you took the--if you took the anode
off, —-
Mm-hmm.
-—and if you just replaced those--those bolts--got rid of
the bolts, it would--pretty much--pretty much be the same,
except for the bevel.

MR. BERGSMAN: Objection. 1It'd be a different
picture.

MR. HOCHBERG: Well, I realize it'd be a differ-

ent picture. That's what he's testifying about.

BY MR. HOCHBERG:

Q

I'm just saying that it would be essentially the same if
you took the--. If you--if you took--got rid of the bolts
and got rid of the anode, it would be--.

MR. BERGSMAN: Objection. You're asking the wit-

ness to speculate.
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MR. HOCHBERG: Okay. But I'm still asking him

the question.

BY MR. HOCHBERG:

Q

Can you answer that? Do--do you agree with what I just
said; that it would be pretty much the same, except for the
bevel, 1f we got rid of the anode and those bolts?

I'd have to see that picture to make that determination.
Well, I'1l tell you, it wouldn't be that hard for me to do.
I could just--in fact, you can almost do it. If you just
put your finger across--put your pinkie across the--the
anode and put your thumb across the bolts, it would--it
would be pretty much the same, wouldn't it? Why don't you
just try and do that.

MR. BERGSMAN: Objection. Then the photograph
would have your finger across the bolts (sic) and your
thumb across the anode (sic).

MR. HOCHBERG: So?

MR. BERGSMAN: Well, we'd have your hand across
it. It would be different. The logo doesn't have your
hand.

MR. HOCHBERG: I'm--I'm just gonna ask if he--.

MR. BERGSMAN: You're asking the witness to
speculate. You don't have a--a--a photograph. I--I'm not
sure where this is going, and the witness doesn't have to

speculate.
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MR. HOCHBERG: Let me think about that for a min-

ute. Let's go on.

BY MR. HOCHBERG:

Q

Let's look at Exhibit 33. Now, you testified that this was
the settlement agreement between Fernstrum, East Park
Radiator, Donovan Marine and Duramax Marine. Is that cor-
rect?
Yes.
And you've also testified that paragraphs 11 and 13 deal
with the--you said, the angled head or the beveled head.
Do you agree with that?
Yes.
Now, there was a period--looking at paragraph--I may need
to read this a little more carefully, but I believe that
paragraph 13 set a 90-day period under which the companies
can--can use--can continue using the beveled head.

MR. HOCHBERG: Let me read that before I--before
I ask whether that was correct.

(Mr. Hochberg reviews document.)

BY MR. HOCHBERG:

Q

A

Have you read paragraph 137
I'm--
MR. HOCHBERG: Well, go ahead.
THE WITNESS: --reading through it.

MR. HOCHBERG: Go ahead.
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(Witness reviews document.)

BY MR. HOCHBERG:

Q

Now, paragraph 13 says that--that Duramax and East Park had
90 days to use up all of their advertising showing the one-
piece keel cooler with the--with whatever configuration
they wanted, including the rectangular head. Do you agree
with that?

Yes.

Now, can you read--? You just testified about paragraph
15.

Mm-hmm--yes.

In the last sentence of paragraph 15, you testified that
nothing shall preclude Fernstrum from seeking to register,
in two-dimensional form, its trademark logo featuring one-
piece keel cooler as part of the design. Do you agree with
what I just said?

Yes.

That was your testimony, wasn't it?

Yes.
And it says, "feat--"--first of all, it says, "seeking to
register." That means you had the oppor--you had the

opportunity to file an application. 1Isn't that right?
Isn't that what "seeking" means?
Yes.

And doesn't it also--the part--it says, "featuring its one-
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piece keel cooler as part of the design." So, if it's part
of the design, there has to be something else in the de-
sign, so that the one-piece keel cooler would be part of
it. Is that correct?

No.

Well, what does it mean when it says, "part of the design™"?
What--?

It could be all of the design.

Well,--but it--

It could be--

--doesn't say, "all of."

--it could be part of the design; it could be all of the
design.

But doesn't "part of"--is that the same as "all of"?

It can be, yes.

Is there any statement in this--in paragraph 15, that--that
Duramax or East Park or anyone else couldn't oppose the--
the application of Fernstrum?

I can't speak to anyone else. I can only speak to the--the
people--or the corporations that are listed in the--in the
release agreement, —-

Right.

--being East Park, Donovan and Duramax, --

Right.

--and the--the last sentence, "Nothing shall--"--"nothing
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herein shall preclude Fernstrum from seeking to register,
in a two-dimensional design format, its trademark logo
featuring its one-piece keel cooler of part of said de-
sign."”
Does any--does--does--is there any provision in this agree-
ment--we'll start with paragraph 15--that says that--that--
that--that Duramax cannot oppose an application?
Yes. The last sentence of the--of the paragraph.
You think that seeking to--allowing someone to--"seeking to
register"” means the same thing as "not opposing"?
Yes.
And you also think that "part of" means the same--can
include "alil"?
Yes.

MR. HOCHBERG: No further questions.

MR. BERGSMAN: Real brief redirect.

REDIRECT EXAMINATION

BY MR. MARC A. BERGSMAN:

Q

You testified that over the last five years, you spent on

an average of $120,000 annually in advertising and promot-

ing the--
MR. HOCHBERG: Objection.
MR. BERGSMAN: --What's the objection?--
MR. HOCHBERG: He didn't--he didn't say,
"$125,000."
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BY MR. BERGSMAN:

Q
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--$120,000 annually, advertising and promoting Fernstrum's
products and services.

Yes.

What percentage of the $120,000 was spent in advertising in

the United States?

A hundred.

A hundred?

All of it.

Oh! So, it's a hundred percent. All $120,000 was spent in
the United States.
Yes.
Do you spend any amount--does Fernstrum spend any amount
advertising its products and services internationally?
Yes.

MR. BERGSMAN: No more questions.

MR. HOCHBERG: Well, I have re-redirect--no, re-
recross (sic).

RECROSS-EXAMINATION

BY MR. D. PETER HOCHBERG:

Q

You just testified that you spent a hundred and twenty--
that all $120,000 is spent in the United States. Is that
right?

Yes.

For adver--for advertising. And this--this includes your
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Web site. 1Is that correct?

Yes.

And it also includes foreign-language brochures. Is that
correct?

No.

Haven't you published brochures that were written in Span-
ish?

Yes.

That were printed in the United States.

Yes.

Were they directed at U.S. customers or foreign customers?
Foreign.

And in your Web site, aren't there--aren't there more rep-
resentatives listed for foreign sales than for United
States sales?

Yes.

So, the fact that you spent this money in the United States
--all this money for advertising in the United States, some
of that was directed to foreign sales, wasn't it?

Outside of the possibility of the representative-and-
distributor list being considered sales outside of the
United States, no. That would be the only exception. None
of the documentation or--the--the Spanish documentation
you're speaking of, none of that was included in that

$120,000.
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Of the brochures that we--that you've--well, the brochures
that you've gone through during this dep--during this
deposition today, aren't--don't many of them end up in--
overseas?
Not the ones included in the $120,000.
Even though--those documents are printed in the United
States. 1Is that correct?
Yes.
Now, do any of those go to foreign representatives?
Some of them do, but not out of the $120,000.
So, the advertising of Fernstrum exceeds $120,0007
Yes.
How much is--how much--how much goes for over--for overseas
advertising?

MR. BERGSMAN: Objection. That--the only thing
that's relevant in--in our trademark opposition is what

happens in the United States.

BY MR. HOCHBERG:

Q

But you would testify that--that some of that $120,000 is
used for overseas--that is used for overseas sales. Isn't
that correct?

The only exception to that list might be considered what

would be on the Web site.
And when--what brochures that--that foreign people would

take--would take overseas. 1Isn't that right?
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Those brochures don't come out of the $120,000.

Well, the brochures that are taken to the--to the show in
Miami, for example--isn't that attended--aren't some of the
attendees there from foreign countries?

Yes.

And they could take brochures to their country, couldn't
they?

Yes.

And the same with New Orleans?

Yes.

And Seattle?

Yes.

And any other trade show, for that matter.

In the United States, yes.

MR. HOCHBERG: ©No further questions.

MR. BERGSMAN: All right. I have the original--
just to clarify, you'll send me a copy of the--the deposi-
tion, and I will have the witness read it and sign it and
then return it to you with any corrections on the--the--an
errata sheet.

But, remember--I mean, those would only be typos
or spellings or something like that. You can't make sub-
stantive changes.

THE WITNESS: Right.

MR. BERGSMAN: I have the original exhibits.
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I'1ll take the original exhibits with me, and when you send
me the original signed copy of the deposition, then I will
file the original, with the original exhibits, at the
Trademark Trial and Appeal Board.

Mr. Hochberg, you have a copy of all the exhib-
its, so the court reporter doesn't need to send you a copy
or make a copy of the exhibits. 1Is that correct?

MR. HOCHBERG: Correct.

MR. BERGSMAN: All right. And I have a copy of
the exhibits, so--so that I believe we're all set. And
since our deposition--our testimony period ends on Monday,
obviously, you know, the--the transcript won't be filed
until sometime thereafter. Have you filed your testimony
depositions, Mr. Hochberg?

MR. HOCHBERG: We may have. I--I'd have to
check. I think we have, but I'm not a hundred percent
sure.

MR. BERGSMAN: I mean, 'cause I--I--I know in
your Notice of Reliance, you indicated that you hadn't
received the original transcripts, and I haven't had any
notice that those have been filed.

MR. HOCHBERG: 1I'll have to check. I don't
remember right now.

MR. BERGSMAN: Do you--do you have--? Court--do

you have any questions for us?
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REPORTER: I don't believe so.

MR. BERGSMAN: Okay. Great. Then I believe
we're done.

(At 2:13 p.m., Central Daylight Time, the

deposition concluded.)

FURTHER DEPONENT SAYETH NOT:

Sean W. Fernstrum

Subscribed and sworn to before me
this 22  day of SEFTRAEEE. , 2004.
&mQLSn&mnm '/ihmduygmwf\

Notary Public,ﬂ%ﬁgwﬁﬁﬁ //6ounty,}ﬁuam&A
, 2004.
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STATE OF MICHIGAN )
) Sss.
COUNTY OF MENOMINEE )

I, Penny L. Fisher, Certified Court Recorder,
certify that this transcript, consisting of 139 pages, is a com-—
plete, true and correct transcript of the testimony of Sean W.
Fernstrum, in this case, on July 30, 2004.

I also certify that prior to taking this deposi-
tion, Sean W. Fernstrum was duly sworn to tell the truth.

I also certify that I am not a relative or
employee of, or an attorney for, a party; or a relative or
employee of any attorney for a party; or financially interested
in the action.

I further certify that at the request of Mr. Marc
A. Bergsman, Attorney for the Applicant, I submitted the record

of said deposition to the Deponent, who examined it and signed

it. .
o‘\..u'o’—k @"V————"\ L‘“— by L\_/\
Date Penny L. Fisher§ Notary Public

State of Michigan
My Commission expires: December 29, 2007
smd
8-6-04
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

DURAMAX MARINE, LLC,
Opposer,
V.

Opposition No. 119,899

R.W. FERNSTRUM & COMPANY,

s e N am ' gt ‘g “wag’

Applicant.

NOTICE OF DEPOSITION OF SEAN W. FERNSTRUM

TO: D. Peter Hochberg, Esq.

D. Peter Hochberg Co., L.P.A.

The Baker Building, Sixth Floor

1940 East Sixth Street

Cleveland, Ohio 44114

PLEASE TAKE NOTICE that Applicant R. W. Fernstrum & Company, through its
attorneys, will take the Testimony Deposition of Sean W. Fernstrum, Vice President of
Operations of R. W. Fernstrum & Company, pursuant to 37 C.F.R. 2.123. The deposition,
which will be take before a court reporter authorized to administer oaths, will commence at
9:30 a.m. on July 30, 2004, at the law offices of Jonathan P. Barstow located at 104 Sixth
Avenue, Menominee, Michigan 49858 (tel: 906) 774 - 7338) and shall continue from day-

to-day until completed or adjourned by agreement of the parties.

DEFENDANT’S
g EXHIBIT
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You are invited to attend and cross-examine the above-noted witness.

R. W. FERNSTRUM & COMPANY

Dated: June 22, 2004 By: %ﬂy W

Marc A. Bergsman, Es

Dickinson Wright

1901 L Street, N.W., Suite 800
Washington, D.C. 20036

(202) 659- 6944
MBergsman@dickinsonwright.com

Attorneys For Applicant



Certificate Of Service
| hereby certify the Notice Of Deposition Of Sean W. Fernstrum was served by
~ first class mail, postage prepaid, this 23" day of June, 2004, to:
D. Peter Hochberg, Esq.

D. Peter Hochberg Co., L.P.A.
The Baker Building, Sixth Floor

1940 East Sixth Street

Cleveland, Ohio 44114

DC 71119-37 94297



FORM R6

RECOMMENDATION FORM DATE
ENGINE INFO
TYPE* Propulsion [ | Bowthruster [ | Generator [ | Other
MANIFOLD* Wet [] Dry []
Make*
Model*
HP & RPM*
Heat Rejection

Fresh Water Flow Rate

Fresh Water Temp into Cooler

Fresh Water Temp Out or Drop Across Cooler ] Drop
Minimum Hull Speed at Full Rated Power (under full load) (If speed is

0 knots, or the engine is used as a generator size for 1/2 mph)*

Maximum Sea Water Temp* Engine Age* % Antifreeze Used*

Make & Model of Gear*

Type of Boat (ferry, trawler, pleasure boat, etc.)*
Hull Construction*  Steel [ ] Fiberglass ] Wood [ ] Aluminum e o
Comments

CUSTOMER*

PHONE*

FAX*

E-MAIL DEFENDANT'S * REQUIRED INFORMATION
w0 R.W.FERNSTRUM & COMPANY + PO B g EXH|B|T B) 863-5553 + FAX: (906) 863-5634 - EXPORT FAX: (906) 863-5203
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'R. W. Fernstrum & Company

APPLICANT

ADDRESS_____ 1716 gleventh-Avenue
P.O. Box 97

Menominee,—Michigan 49858-0097

FIRST USE_14a1s IN COMMERCE 1975

GOODS OR SERVICES_ Manufacture of marine heat exchangers to the order
———  and-specification of others

DEFENDANT’S
§ EXHIBIT
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GRIDCOOLER N B AL o

ENGINEERED W I T H

KEEL COOLING

IMPORTANT INFORMATION FOR:

Architects
Shipyards: People who will determine location and
installation

Extreme care must be taken in determining the
correct location for a flange mounted cooler (which
is an extremely rigid and fixed mounting). This
particular type of mounting is extremely sensitive
to any flexing of hull plates and/or recessed housings.
An undetermined amount of vibration is also not
permitted. In both cases this action will eventually
damage a rigid — fixed position flange mounted
Gridcooler. We suggest that all care possible be
taken in determining the correct location when
using flange mountings.

R. W. FERNSTRUM & COMPANY

1716 ELEVENTH AVENUE

MENOMINEE, MICHIGAN U.S.A. 49858

FERNSTRUM

1

FLANGE MOUNTINGS

SUGGESTIONS — After determining the best loca-
tion for flange mountings, we offer the following
additional suggestions:

a. The recessed housing should be strengthened
to prevent any vertical or horizontal flexing.

b. The area in which the housing is located
should also be strengthened to eliminate
any flexing of the side plates.

c. Gaskets of 5/8" to 3/4’ thick neoprene, 60
durometer, should be used for flanges and
support plate mountings.

For installations where flexing of plates and vibration
cannot be eliminated to a safe degree for flange
mountings, we suggest that they use our standard
Gridcooler with nipple and hose connection.

PHONE: 906/863-5553

XHIBIT
g E

DEFENDANT'S |




. GRIDCOOLER

ENGINEERED
KEEL COOLING

v

FLANGES

ONLY STANDARD FLANGES LISTED ARE AVAILABLE

Since there has been an increasing demand for
flanges, they will be available in four sizes as shown in
this bulletin. These flanges will be fabricated out of
copper-nickel 90/10. The following information in this

DEFENDANT’S
EXHIBIT

bulletin has been compiled to inform you as to what our
standard flanges are. Any deviation from the standards
shown will increase the cost of the flanges and may
cause delay in shipment.

Due to the irregularity of the bottom of hull sur-
faces, in some cases, as to design and curvature, we
believe that most boatyards would prefer to design and
make their own spacers or hangers to make up the
difference between the Gridcooler support plate and
hull surface.

On the flange drawing on the reverse side, you will
note that we have allowed a 1” space between the top
of the Gridcooler header and the underside of the flange.
This was done to accommodate the use of 54 lock nuts,
if deemed necessary.

FLANGE BULLETIN 460

JUNE 1974
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STANDARD FLANGE DETAILS
CRSERIES NO¥ize " PIPE THREAD DIAMETER BOLT CIRCLE OF BOLTS OF BOLTS
C6 & C8 2 2" 6" 43, 4 %"
D8 21" 21" 7" 515" 4 %"
D10 & D12 3” 3~ 7" 6" 4 %"
D16 31, 3, 9 75" 8 %"

RECOMMENDED INSTALLATION

In order to line up the mating flanges, we suggest their respective mountings should be numbered to
that you mount the flange to the Gridcooler then raise eliminate the possible interchanging of Gridcoolers.

the Gridcooler to the hull and tack weld the mating Should not the above be followed, then we suggest
flange. Remove the Gridcooler and finish welding the that the shipyards check to make sure their mating
flange into position. Should there be more than one flanges are centered, in line, and in a parallel position
Gridcooler of the same size, these Gridcoolers and to meet the flanges of the Gridcooler to be installed.

pagoay iRy, o5 T SR SN e sl b o R34 Fei — S

R. W. FERNSTRUM & COVIPANY

MENOMINEE, VIICHIGAN U.S.A. 49858
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GRIDCOOLER

L KEEL COOLING

REPLACEMENT PARTS LIST

ENQINEERED

TUBE SUPPORT NUT

G / NOZZLE NUT
L,.tl x‘j

= NOZZLE WASHER TUBE SUPPORT WASHER gt

“—_ DRAIN PLUG

ZINC
ELECTRODE WASHER
ELECTRODE SCREW

SINGLE PASS GRIDCOOLER

/ TUBE SUFPORT NUT

o }Im //—'NOZZLE NUT //— TUBE SUPPORT WASHER ‘

b | HEADER SUPPORT NUT —._ g
i gy <~ NOZZLE WASHER HEADER SUPPORT WASHER s plikte
FT-{ == GASKETS ——==—"H"

2

™~ DRAIN PLUG

ELECTRODE WASHER /5@//

ELECTRODE SCREW -~

TWO PASS (U FLOW) GRIDCOOLER

R.W. FERNSTRUM & COMPANYJ] DEFENDANT'S

g EXHIBIT
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NEW YORK 1, U.S. A.

With which is Consolidased ‘ Consolidated

‘“THE FISHING NEWS” “THE FISH & OYSTER REPORTER”
(Cossolidation sfected aly 13, 1937) Seventy-seventh Year (Consolidation efected Ang. 15, 1941)

April 26, 1966

Sales Manager
R. W, Fernstrum & Co.
Menominee, Mich,

Dear Sir:

The fishing industry has Just completed its all-time largest and most
successful Convention at Miami Beach, Fla.

Over a thousand people -- top fisherles executives who attended -- are
now eagerly awaiting FISHING GAZETTE's traditional NFI CONVENTION REPORT
NUMBER. They will read it through, cover to cover, as perhaps no other
issue, because their pictures, pictures of their friends and customers,
of the meetings, conferences, social events and exhibit booths are all
in it. 8o is the complete report of what was accomplished, and what new
products, equipment and processes were introduced there.

Even more important is this issue to the thousands of fisheries members
who could not attend -- to them it brings the entire Convention -- in
its most complete and permanent form.

So wanted is this NFI CONVENTION REPORT NUMBER that we have to print
additional copies to take care of the many requests that are always re-
ceived for extra personal copies.

Repeating your enclosed advertisement in this CONVENTION REPORT SECTION
of Mey -- as it appeared in the Convention Section -- is the strongest
double-punch selling combination we know of. It will never have greater
effect -- on more of your potential customers.

Use the enclosed self-addressed envelope to return the attached adver-
tisement with your Okay, or witk instructions for copy changes which we
will follow faithfully, giving your advertisement a prominent position
in the CONVENTION REPORT SECTION. Deadline is May 4.

J ypurs,
DEFENDANT’S
EXHIBIT :
g /0 Stuart Meyers
Publl
FISHI GAZETTE 00000 6

SJTM: A8 4



sMemoranJum from 4

SUBJECT: May "N.F.I.

CONVENTION" REPORT NUMBER

461 EIGHTH AVENUE, NEW YORE 1, N. Y.
Okay, FISHING GAZETTE,

( ) repeat the advertisement on this sheet (but make
the changes indicated); or

( ) reserve space and we'll send you new plate.
(indicate size)

Signature

HE
SIMPLEST

. AND MOST
DEPENDABLE

FERNSTRUM & COMPANY

MENOMINEE, MICHIGAN

000007
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| R, W, FERNSTRUM & COMPANY

!. ! 1716 ELEVENTH AVENUE PHONE: 906/8363-5553

MENOMINESR, MICHIGAN U.S.A, 49858 )
; :snn:ccuaLEn;

ENGINEERED
L HEEL COOLING

" September 17, 1975

Marine Engineering/Log
350 Broadway _
New York, New York 10013

Attention: Mr. Charles E. Keil

Dear Mr. Keil:

In reference to our phone conversation of September 10, we have
s enclosed an editorial giving the past and present history of the

R. W. Fernstrum & Company in the United States and its operation
in 40 other countries.

We have also supplied a glossy print which in our opinion would
look nice at the beginning of the editorial. This will give every-—
one a clear idea of exactly what a Gridcooler looks like.

In our phone conversation we had agreed that this editorial would
be placed in the November issue, which is mainly for the architects.

We appreciate all the things that you have done for our company and

we sincerely hope that this editorial will help us all in future
business. :

Very truly yours,
R. W. FERNSTRUM & COMPANY

-~

DJF:gb

DEFENDANT’S
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INSTALLATION AND
APPLICATION FORM
140

APPLICATIONS

WHY KEEL COOLING?

Keel cooling first appeared in the early 1800’s,
when someone hung a copper tube over the edge of a
boat to condense steam. It later evolved into pieces of
channel welded onto the hull. These channel cooling
systems offered important advantages over raw water
cooling. They eliminated silt and sand buildup in
engine jackets and protected engines against salt
water corrosion. Unfortunately, their sheer bulk
reduced a ship’s capacity and increased its drag. They
were also prone to seaweed foulup. Clearly, a more
compact and streamlined cooler was needed. This led
to packaged keel coolers, and the FERNSTRUM
success story.

FERNSTRUM GRIDCOOLERS are simple, depend-
able, packaged keel coolers tailored to fit everything
from patrol boats to icebreakers. They incorporate the
advantages of channel coolers without their bulk, drag
or fouling problems. In many cases, a GRIDCOOLER
requires only one twentieth of the space needed for
channel cooling. With its streamlined design, a
recessed GRIDCOOLER creates almost no drag and
stays free of seaweed and debris.

( )
FERNSTRUM
w GRIDCOOLER J

Every FERNSTRUM GRIDCOOLER is computer de-
signed for your exact operating conditions. This allows
us to custom build a GRIDCOOLER to fit your needs.

A compact, modular unit, the GRIDCOOLER can be
mounted almost anywhere on a ship’s hull. This gives
you flexibility to match the installation to the hull
design and operating conditions. On shallow draft river
work boats, for instance, the GRIDCOOLER may be
mounted on the side of the hull or beside the skeg. On
towboats, the GRIDCOOLER may be instalied near the
propeller to take advantage of its slip-stream during
heavy towing. On fast moving vessels, the unit is
normally recessed alongside the keel.

Two or more GRIDCOOLERS can be installed in
parallel or in series. For maximum protection and
minimum drag, recess them so they are flush with
the hull. They may be, however, installed on the
surface of the hull with fairing blocks for stream-
lining. FERNSTRUM GRIDCOOLERS are versatile.
The following page illustrates some ways they
have been installed:

DEFENDANT’S
% EXHIBIT
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Gridcooler installed in a recess on a steel hull, before placing
protective guard across opening. Note how end of recess is flared to
permit free flow of water over cooler tubes.

Al
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ole

HHMHH A H

Qlo

Side recessed Gridcooler before placing protective guard across
opening. Note that ends and top of recess are flared to prohibit
entrapment of hot water, even at dockside where thermal or
convection current will carry hot water up and away from cooler.

Gridcooler installed using fairing blocks and side plates on steel hull
with protective guard in place. Note that side plates and fairing
Structure are scalloped to allow free circulation of water across
cooler.

2
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GRIDCOOLER
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FERNSTRUM GRIDCOOLERS are made of the
finest, most suitable materials available. They are
assembled, thoroughly tested and inspected by skilled
craftsmen. Properly installed, the GRIDCOOLER
should perform to your complete satisfaction.
LOCATION

To function properly, the GRIDCOOLER must be
properly located on your vessel’s hull. Please consider
the following before locating your GRIDCOOLER:

A. Sea water must flow over the entire length of the
GRIDCOOLER.

B. The area of the hull where the GRIDCOOLER is
installed must not vibrate or fiex severely.

C. Always install the unit parallel, not transverse, to
the skeg or keel. See Figures 1 and 2.

B 2
o ————JL—
!!!!!%!!ﬁ%%! I

FIGURE 1 External type installation. Use fairing blocks for
protection and streamlining.

FIGURE 2 Flush type installation.

D. On towboats, install the GRIDCOOLER as near to
the propeller as possible to take advantage of its
slip-stream during extreme towing operations. See
Figure 3.

E. When installing a unit on the side of a hull, position
it well below the water line to avoid aerated surface
water. Aeration reduces heat transfer and can
cause overheating. See Figure 4.

F. When using a two-circuit cooling system,
consisting of a high temperature or jacket water
cooler and a low temperature or aftercooler circuit,
make certain the low temperature or aftercooler
circuit is placed forward of the high temperature or
jacket water cooler, when applicable. When room
allows, they can be installed side by side.

FIGURE 3 Shallow draft steel river work boat. Flush type installation
is made by welding in box-shaped recess in underside of hull.

FIGURE 4 Side mounted GRIDCOOLERS well below water line.

G. If the GRIDCOOLER is boxed in or installed in a
recess, make sure that it has a 1v2 in. (38 mm)
clearance on all sides. If possible, flare the ends of
the recess to allow free flow of water over entire
cooler. See Figure 5.

o

P Y. *'
— FIGURE 5

H. If side plates and fairing blocks are used, make
sure that the side plates are scalloped out so they
will not entrap water. Fairing blocks are most
effective when installed on a 4 to 1 slope. See
Figure 6.

FIGURE 6

I. Ifagrill guard is mounted over a unit that is boxed
in or installed in a recess, make sure that the grill
guard does not exceed 25% of the opening.

J. When the GRIDCOOLER is used on a generator
set orifitis sized for a hull speed of 0 knots. make

000031 3



sure that sea water can freely circulate past the
cooler tubes. A 1/2 mph (0.8 km/hr) convection
current must flow over the cooler tubes to main-
tain proper cooling. Do not recess a generator set
unit on the bottom of a flat bottom boat unless the
hull section where the GRIDCOOLER will be
mounted inclines a minimum of 20° (from forward
to aft). See Figure 3.

K. Make sure that hot water is not discharged near
the GRIDCOOLER.

L. When converting an engine from raw water cooling
to keel cooling, do not pipe the GRIDCOOLER to a
heat exchanger. Bypass the heat exchanger.

INSTALLATION

Once you have decided on the correct location, use

the following steps as a guideline for properly
installing your GRIDCOOLER:

FIGURE 7 Proper placement of mounting gaskets, washer and nut in
relation to ship’s hull.

F. See Figure 8. When piping, do not use tubing or

fittings smaller than the engine or GRIDCOOLER
connections. If those on the engine are larger than
those on the GRIDCOOLER, reduce the piping at
the GRIDCOOLER, not at the engine. To avoid

A. Measure the distance between the GRIDCOOLER transmitting engine vibrations to the hull, use
nozzles from center to center (also measure to the tubing with hoses and clamps at the engine and
centers of the support studs when applicable) GRIDCOOLER connections. Use a minimum of
before cutting holes for them in the ship’s hull. elbows. Check all connections for leaks. When
On steel hull motor vessels make the nozzle holes testing with water, do not exceed 35 psi (2.46
through the hull 1/4 in. (6.4 mm) diameter oversized. kg/cme).

If you burn the holes, grind the edges smooth
afterwards.

B. Make sure that the hull surfaces where the GRID-
COOLER will be mounted are smooth and properly
aligned so that the gaskets will seal properly and
no undue stress will be placed on the GRID-
COOLER.

C. Mounting gaskets supplied with the GRIDCOOLER
must be used to provide proper spacing between
the GRIDCOOLER and the ship’s huill.

NOTE: In addition to our standard 3/4 in. (19 mm)
gaskets, we offer 1/4 in. (6.4 mm) gaskets for all “D”
series GRIDCOOLER models. Please state your
preference when ordering.
FIGURE 8 Engine jacket water is piped directly to and from

D. Under normal conditions, the compression of the GRIDCOOLER which is in contact with sea water for transfer of heat.
mounting gaskets puts sufficient tension on the
nozzle nuts (and support bolt nuts when applicable) ~ G. When installing a U-Flow (two-pass type GRID-
to prevent them from working loose. To seal out COOLER,) on an incline, make sure that the nozzles
water apply GE Marine Seal (silicone rubber) or are at the high end. To avoid air pockets that would
equivalent around the gaskets, washers and the restrict water flow through the cooling system
points where the nozzles and support bolts and cause overheating, install the piping between
penetrate the hull before assembly. the engine and the GRIDCOOLER so that it is self-

. draining. See Figure 9.

E. To avoid overtightening supporting nuts, we
recommend the following torques for all normal
installations.

SUPPORT HEADER 25
GRIDCOOLER | NOZZLE NUT BOLT NUT STUD NUT
SERIES FT-LBS(KG-M) | FT-LBS(KG-M) | FT-LBS(KG-M) {
B6U & B8U 50- 60( 7- 8) 20-25(3-3.5) 25-30(3.5-4)
B 75-100(10-14) 20-25(3-3.5) 0
csu 75-100(10-14) 25-30(3.5-4) 35-40(5-5.5)
C 125-150(17-21) 25-30(3.5-4) 0
D8U 75-100(10-14) 25-30(3.5-4) 35-40(5-5.5)
Diou 125-150(17-21) 25-30(3.5-4) 35-40(5-5.5)
D 200-250(28-35) 25-30(3.5-4) 50-60(7-8) FIGURE 9 U-Flow GRIDCOOLER mounted on rake of vessel.
4
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H. When installing a GRIDCOOLER in a side mounted
postion it is important that the unit is completely
filled with water before launching the vessel. This
can be accomplished by using the following
procedure;

At the outlet end of the GRIDCOOLER, see Figure
10, remove the upper drain plug and fill unit with
fresh water. When water runs out of the upper
drain, replace the plug. Your GRIDCOOLER is now
filled with water. If the system is ever drained you
must repeat the above procedure.

UPPER DRAIN PLUG

o)
o g

©o| O _ 0O
o| 070

INLET OUTLET
FIGURE 10.

. When installing a U-Flow (two-pass type GRID-
COOLER,) in a side mounted position, your inlet
line should be connected to the lower nozzle to
force air up and out of your system.

J. Occasionally specially designed vessels require
cofferdams. Figure 11 shows a typical cofferdam
instaliation.

AR

R
RN
N

N
N
g

V
A

P

FIGURE 11

K. When using a cofferdam type installation, see
Figure 11, on the piping to and from the GRID-
COOLER apply a good grade of sealant such as
GE Marine Seal around the gaskets, washers, and
nuts to prevent fresh water from seeping down the
threads.

L. See Figures 12, 13, 14, and 15 for piping diagrams
for multiple GRIDCOOLER installations.

PR ——
—_—
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=

FIGURE 12 GRIDCOOLERS connected in parallel.

FIGURE 13 U-Flow (2 Pass) GRIDCOOLERS connected in parallel.
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FIGURE 14 GRIDCOOLERS connected in series parallel.
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FIGURE 15 GRIDCOOLERS connected in series.

M. Attach the zinc electrode plates using the special
bolts and washers supplied with the GRID-
COOLER. See Figure 16. Zinc replacement Kkits,
including zinc electrodes, screws, and washers,
can be ordered from the factory. Just give us the
model number of your GRIDCOOLER.

ELECTRODE

SCREW
ELECTRODE
? WASHER, WITH
FLAT SIDE
i AWAY FROM
% ! ZINC

§>\*‘$f 2INC PLATE
N

ELECTRODE
SUPPORT BOSSES

DRAIN PLUG
FIGURE 16.
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Zinc electrode plates are standard equipment with
sea (salt) water type GRIDCOOLERS. They
minimize the effects of galvanic corrosion, and
should be replaced when deteriorated. The life of
these plates varies with localities. Rapid
deterioration can result from stray electrical
currents induced by improperly grounded
electrical equipment. These should be corrected.

OVERHEATING PROBLEMS

Determining the cause of overheating can be
difficult. Here are some things to look for:

Coliapsed rubber hose.

Check the piping between the GRIDCOOLER and
the engine. Make sure that the piping is as large or
larger than the GRIDCOOLER nozzles. The piping
should also be arranged so that a minimum
number of elbows is used.

Make sure that the jacket water is circulating
through the GRIDCOOLER and not taking a path
of least resistance through the bypass.

Stuck thermostat or improper thermostat used.
Jacket water pump not working properly.

Air lock. Make sure all air is bled from the system.
When U-Flow (two pass) GRIDCOOLERS are
mounted on the rake of the vessel, make sure that
the nozzles are mounted in the up or high postion.
See Figure 9.

All GRIDCOOLERS are shipped with orange
plastic cap plugs covering the ends of the hose
connectors. Make sure that these plugs were
removed and that no foreign matter, such as

sticks, rags, and so on, was dropped into the
cooler nozzles.

. Check the water level in the expansion tank.

Check the circulating pump for wear or misadjust-
ment.

Make sure that the GRIDCOOLER has not been
painted or covered with any other coating. This
would have an insulating effect and will greatly
reduce the heat transfer rate of the unit.

Make sure that the water around the GRID-
COOLER is not aerated in any way. Aeration also
will reduce the heat transfer rate of the GRID-
COOLER.

If, on vessels with the GRIDCOOLER installed
near the propeller, the engine temperature rises
while the vessel is moored in dock, engage the
propeller to circulate water past the GRID-
COOLER.

if an aftercooler circuit is overheating, make sure
that the GRIDCOOLERS cooling this circuit are
mounted forward of the jacket water coolers.

. The mounting gaskets supplied with the GRID-

COOLER must be used to provide adequate
spacing between the GRIDCOOLER and the ship’s
hull. This will allow water to flow freely over the
cooler tubes.

How much glycol (antifreeze) is in the system?
Perhaps the GRIDCOOLER was not sized for use
of glycol in the system. :

Have the rectangular tubes on the GRIDCOOLER

been crushed or pinched where the internal water
flow could be restricted?

Q. Could the rectangular tubes on the GRIDCOOLER
have been blown or bulged by unusually high
pressures? If so, the exterior water flow past the
GRIDCOOLER tubes could be impaired.

CLEAN GRIDCOOLER

A GRIDCOOLER that is reasonably clean inside and
out will dissipate heat well. However, any of the
following will drastically cut its heat transfer rate:

A. Paint. Was the GRIDCOOLER painted when the
hull was? Paint can cut the heat dissipation
capacity of the GRIDCOOLER in half.

B. Marine growth. Has your vessel been in dock for
several months? You may find marine growth on
the GRIDCOOLER. This too will reduce its heat
transfer rate.

C. Oil or calcium deposits. Check the inside of the
GRIDCOOLER for these. If you -have had engine
problems, oil may have gotten into the fresh water
system and coliected in the GRIDCOOLER,
coating it with an oil film.

PROTECTIVE GUARDS

In extreme cases where logs, debris or dragging
bottom may endanger the GRIDCOOLER, a protective
guard may be mounted over the GRIDCOOLER
recess. Make certain the grill guard does not exceed
25% of the opening. The following are examples of
protective guards.

Protective guard made of bar stock protects GRIDCOOLER
recessed on bottom of vessel,

Protective guard made of bar stock protects recessed side mounted
GRIDCOOLERS.
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Protective guard made of bar and sheet stock protects external
GRIDCOOLER.

DAMAGED GRIDCOOLER

If the GRIDCOOLER is accidentally damaged
while in use, you can make minor shipyard repairs as
follows:

A. BRAZING: Drain the GRIDCOOLER before
brazing. Clean the area or joint to be brazed
thoroughly with a good degreasing solvent
followed by wire brushing. The silver alloy used in
the GRIDCOOLER is “Handy & Harman”, 3/32 in.
(2.4 mm) diameter Easy Flow wire, which has a
melting point of 1160 °F. (627 °C.) and a flow point
of 1175 °F. (635 °C.). Use “Handy & Harman” Flux,
the low temperature brazing type. This is available
at the numerous distributor outlets of Handy &
Harman, 850 Third Avenue, New York, NY 10022,

B. If the tubes are accidentally bent, they can be
straightened with a hard wood block and a mallet.

P
Z .

TEMPORARY REPAIR

For temporary repairs, liberally apply an epoxy
compound similar to Devcon UW for above water
repairs.

Before applying the epoxy compound, clean the
surface of the GRIDCOOLER and relieve any internal
pressure.

Devcon UW is available from the Devcon Corpora-
tion, Danvers, MA 01923. Red Hand is available from
the International Paint Company, New York, NY.

For major repairs not covered by our Limited
Warranty, contact us at (906) 863-5553 or Telex
26-3493. Give us a complete description of the
damage, and we'll tell you if and how your unit can
be repaired.

ENGINEERED KEEL COOLING

When you buy a FERNSTRUM GRIDCOOLER,
you're getting more than well-built hardware. You’re
getting the most efficient, dependable form of keel
cooling available — backed by decades of
experience. We're proud of our reputation, and we're
working hard to keep it.

To ensure that you get precisely what you need, we
begin by asking a lot of questions. We'll need to know
your engine make and model number, horsepower and
rpm rating, heat rejection, fresh water flow rate, and
the temperature requirements of the water entering
and leaving the cooler. If you don’t have all this
information at your fingertips, we can get it for you —
we maintain current files on all major marine engine
manufacturers. We’ll also ask about your vessel’s huli
design, its minimum speed at full rated power, and
the maximum temperature of the water in which it will
operate. With this data we can determine exactly what
size GRIDCOOLER or GRIDCOOLERS your vesse! wili
need — under its most severe operating conditions.

If your vessel has unusual features, we can custom-
build a GRIDCOOLER to fit it.

Interested? Please call us today at the number
shown on the back page.
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LIMITED WARRANTY

The RW. Fernstrum & Company, manufacturer,
carefully tests and inspects each GRIDCOOLER
before it leaves the point of manufacture. The manu-
facturer makes no representations or warranties,
express or implied, statutory or otherwise, except
those herein expressly contained and shall not be
held liable on any account except for repair or
replacement under the terms following.

The manufacturer will, as to each GRIDCOOLER
registered with it by the purchaser, repair or replace
free of charge, such GRIDCOOLER as is found upon
inspection to be defective because of material or
workmanship providing the same has been returned
to the manufacturer’s factory, or a more convenient

l

FERNSTRUM
GRIDCOOLER

TO CONTACT US:

R.W. FERNSTRUM & COMPANY
MENOMINEE, MICHIGAN, U.S. A. 49858

Phone: (906) 863-5553
Telox: 26-3493 « Answer Back: FERNSTRUM MNOM

point as designated by the manufacturer,
transportation prepaid, within ninety (90) days from
date of installation for use. The manufacturer's
obligation hereunder shall be limited to such time
period and to the direct cost of repair and
replacement and shall not include labor, transporta-
tion or other such expenses incurred by purchaser.

This warranty shall not be effective with respect to
GRIDCOOLERS to which repairs or alterations have
been made uniess authorized by the manufacturer,
nor to defects arising because of improper installa-
tion, misuse, accident or other causes beyond the
control of the manufacturer.

ENGINEERED
KEEL COOLI!NG

EXPORT DEPARTMENT:
R.W. FERNSTRUM & CO., EXPORT DEPT.
MENOMINEE, MICHIGAN, U.S. A. 49858

Phone: (906) 863-5553
Telex: 26-3493 « Answer Back: FERNSTRUM MNOM
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