UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
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Mandarin Music Pty Ltd.
V.

Joseph Al an Kal man G eenbaum

El i zabeth A. Dunn, Attorney

It has conme to the Board's attention that the order
dated January 2, 2003 was not mailed until January 30, 20083.
I nsofar as the parties will not receive the order until the
dates reset therein have begun to run, the Board s order of
January 2, 2003 is hereby vacated. The instant order
repl aces the January 2, 2003 order.

On Septenber 19, 2002, the Board all owed applicant, who
has chosen to continue acting pro se, 30 days, or until
Oct ober 19, 2002, in which to file a designation of donestic
representative which was signed, served, and in the proper
form Notw thstanding that the Board had made an exception
tothis rule and earlier invited applicant by phone to fax
to the Board his designation of a new donestic
representative, the Board advi sed applicant that the Board

normal |y does not accept papers for filing by fax.
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On Novenber 5, 2002, applicant faxed the Board his
desi gnation of a new donestic representative which does not
i ndi cate proof of service of a copy of sanme on counsel for
opposer. Wth regard to applicant’s |ate, faxed, and unserved
designation of his new donestic representative, applicant is

advi sed as foll ows:
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1) When a Board order requires an act or allows an act to be
done at or wwthin a specified tine, the action should be
performed within that tine.? See Fed. R Gv. P. 6(b).
Failure to act within the specified tine may result in the
Board' s refusal to consider the [ate action.

2) Wth the exception of the notice of ex parte appeal
the Board does not accord a filing date to facsimle
transm ssions. See U S. Patent and Trademark O fice
Rule 1.6(d)(8). An exception was made once in this
proceedi ng but applicant was specifically infornmed that
it was an exception. Future fax filings wll be
di scar ded.

3) Trademark Rule 2.119(a) requires that “Every paper
filed in the Patent and Trademark O fice in inter
partes cases, including notice of appeal, nust be
served upon the other parties ...[and] [p]roof of such
service nust be nmade before the paper wll be
considered by the Ofice.” Applicant’s designation of

his new donmestic representative does not indicate proof

! Aparty may file a notion for an enlargenent of the tine in
which an act is required or allowed to be done. |If the notion is
filed prior to the expiration of the period as originally set or
previously extended, the notion is a notion to extend, and the
movi ng party need only show good cause for the requested
extension. |f, however, the notion is not filed until after the
expiration of the period as originally set or previously
extended, the notion is a notion to reopen, and the noving party
must show that its failure to act during the tine all owed
therefor was the result of excusable neglect. See, for exanple,
FRCP 6(b); Hew ett-Packard Co. v. Oynpus Corp., 931 F.2d 1551
18 USPQ2d 1710 (Fed. Cir. 1991); and TBMP 8509. 01.
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of service of a copy of same on counsel for opposer.?
Applicant is allowed until ten days fromthe mailing
date on this order to so serve opposer’s attorney.
Strict conpliance with Trademark Rule 2.119 is required

in all further papers filed with the Board.

Both parties are advised that, effective Decenber 30,
2002, the trademark rul es were anended to nmake appoi nt nent
of a domestic representative optional for foreign parties,
including in Board inter partes cases. The text of anmended
Trademark Rule 2.119(d) reads, in pertinent part:

If the party has not appointed a
donestic representative and the
proceedi ng is not being prosecuted by an
attorney at |aw or other qualified
person, the Ofice will send
correspondence directly to the party,

unl ess the party designates in witing
anot her address to which correspondence
is to be sent.

Accordingly, insofar as applicant has failed to submt
a proper designation of donestic representative, al
correspondence in this proceeding should be served directly

to applicant at the foll ow ng address:

2 To show “proof of service” is to mail the docunent to opposer’s
attorney and to so state on the copy sent to the Board.
Specifically, the requirenent for proof of service is satisfied
if each filing with the Board includes a witten statenent,
titled “certificate of service” which reads as follows: “The
under si gned hereby certifies that a true and correct copy of the
foregoing [insert title of docunment] was served upon opposer’s
attorney by forwarding said copy, via first class nail, postage
prepaid to: [insert nane and address].” The certificate of

servi ce must be signed and dat ed.
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Joseph Al an Kal man G eenbaum
50 Stephanie Street
Suite 1110
Toronto, Ontario
CANADA
MbT 1B3

Applicant again is advised that securing the services
of a trademark attorney is advisable, and that strict
conpliance with the Tradenmark Rul es of Practice and where
applicable, the Federal Rules of Civil Procedure, is
expected of all parties before the Board, whether or not
they are represented by counsel.

Trial dates are reset as follows:

DI SCOVERY CLOSED
Testinony period for party in

position of plaintiff to close: March 31, 2003
(opening thirty days prior thereto)

Testinmony period for party in

position of defendant to close: May 30, 2003
(opening thirty days prior thereto)

Rebuttal testinony period for

plaintiff to close: July 14, 2003
(opening fifteen days prior thereto)

In each instance, a copy of the transcript of testinony
together wth copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e

2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.1 29.



