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Andrew P. Baxl ey, Interlocutory Attorney:

This case now cones up for consideration of (1)
applicant's tenth and el eventh notions (filed January 10,
2003 and February 10, 2003) to extend the remaining
testinony periods herein, and (2) opposer's notion (filed
January 16, 2003) to conpel discovery.! The notions have
been fully briefed.

Turning first to opposer's notion to conpel discovery,?

any notion to conpel nust be filed "prior to the

Y'In view of the Board's Decenber 17, 2002 order, applicant's
eighth and ninth notions to extend renaining testinony periods
herein, which were filed on Novenber 8, 2002 and Decenber 10,
2002, but did not becone associated with the proceeding file
until after the issuance of the Decenber 17, 2002 order, are
noot .

2 I nasmuch as opposer's notion to conpel was served on appli cant
by first class mail on January 16, 2003, applicant was all owed
until February 5, 2003 to file a brief in opposition thereto.

See Trademark Rule 2.119(c) and 2.127(a). The Board notes that
applicant did not file its brief in opposition until February 10,
2003 and that such brief includes no showi ng that applicant's
failure to tinely respond was caused by excusabl e neglect. See
Pi oneer Investnment Services Conpany v. Brunswi ck Associ ates
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commencenent of the first testinony period as originally set
or as reset." See Trademark Rule 2.120(e)(1). As the final
rule notice published in the Federal Register on Septenber
9, 1998, prior to the enactnent of Rule 2.120(e)(1l) as
anended, states, a notion to conpel "deals with pre-trial
matters and should be filed and deternined prior to trial."?
63 Fed. Reg. 48081, 48088. It is noted that opposer's
notion to conpel was filed approxi mately el even nonths after
the commencenent of trial herein and therefore is untinely.
In view thereof, opposer's notion to conpel is hereby
deni ed. Nonetheless, applicant is rem nded that it has a
duty to nake a good faith effort to satisfy opposer's
di scovery needs. See TBMP section 412.01. Applicant is
further rem nded that, when a party, w thout substantial
justification, fails to disclose information required, or
fails to amend or supplenent a prior response, as required,
that party may be prohibited fromusing as evidence the
information not so disclosed. See Fed. R Cv. P. 37(c)(1).
Turning to applicant's notions to extend the renaining

testi nony periods, the Board notes that applicant was

Limted Partnership, 507 U S. 380 (1993); Punpkin, Ltd. v. The
Seed Corps, 43 USPQ2d 1582 (TTAB 1997). Accordingly, applicant's

brief in opposition to the notion to conpel will receive no
consi deration. Rather than grant the notion to conpel as
conceded, however, the Board, in its discretion, will rule

thereon. See Trademark Rule 2.127(a).

® Trial begins with the commencenent of plaintiff's testinony
period. See TBMP Section 701.
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advised in a Decenber 17, 2002 order, wherein the Board
granted as conceded applicant's first seven notions to
extend testinony periods, that "no further extensions to its
testinony period will be granted w thout opposer's consent
thereto or a showi ng of extraordinary circunstances."?
A review of applicant's tenth and el eventh notions to
extend testinony periods indicates that opposer has not
consented thereto. Further, the Board finds that
applicant's argunents in support thereof fall well
short of a showi ng of extraordinary circunstances.?®

In view thereof, applicant's tenth and el eventh

notions to extend testinony periods are hereby deni ed.

Nonet hel ess, the Board deens the filing of opposer's

4 Throughout its el even unconsented notions to extend

testi nony periods herein, applicant appears to have assuned t hat
the proposed dates set forth therein were operative and that the
dates set in each new notion replaced those set forth in the
previous one. Applicant is reninded that the Board has inherent
authority to schedul e cases on its docket and that any dates set
forth in applicant's unconsented notions to extend are nerely
proposals. See Fed. R Cv. P. 6(b); TBWP Section 509.

Having said that, the trial dates set forth in the Decenber
17, 2002 order were operative when applicant filed its tenth and
el eventh notions to extend testinony periods herein.
Accordingly, applicant's testinony period was | ast reset to close
on January 24, 2003.

Applicant is again advised that proposed dates should not be
i ncluded in an unconsented notion to extend. The better practice
is to request an extension of a specific length to run fromthe
mai | i ng date of the Board's decision thereon. See TBMP Secti on
509. 02.

> Opposer's request that the Board issue an order to show cause
why judgnment by default should be entered agai nst applicant for
its failure to put in any proofs is not well-taken. Applicant,
as the defendant herein, does not bear the burden of proof herein
and, as such, need not take testinony or file a brief. See
Tradenmark Rules 2.128(a)(1) and 2.132; TBWMP Section 801.02(b).
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notion to conpel to have tolled the running of al

dates herein. See Trademark Rule 2.120(e)(2).
Accordingly, applicant wll be allowed the tine
remaining inits testinony period (as |ast reset by the
Board in the Decenber 17, 2002 order) on the filing
date of opposer's notion to conpel, i.e., eight days,
in which to take testinony. As the Board noted in the
Decenber 17, 2002 order, opposer is entitled to have
this proceeding nove forward w t hout undue del ay.
Accordingly, applicant will not be allowed any further
extensions in this proceedi ng without opposer's consent
thereto in witing or a show ng of extraordinary
circunstances. Renaining testinony periods are hereby

reset as foll ows:

Defendant's eight-day testimony period to close: 5/9/03

15-day rebuttal testimony period to close: 6/23/03

In each instance, a copy of the transcript of testinony
together wth copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.1 29.



