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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION 

 

U.S. APPLICATION SERIAL NO. 86799581 

 

MARK: RACE4 RESEARCH 5K AND WALK 

 

          

*86799581*  
CORRESPONDENT ADDRESS: 
       THOMAS J. ENGELLENNER 

       PEPPER HAMILTON LLP 

       125 HIGH STREET19TH FLOOR- HIGH STREET T 

       OWER 

       BOSTON, MA 02110 

  
GENERAL TRADEMARK INFORMATION: 

http://www.uspto.gov/trademarks/index.jsp   

 

VIEW YOUR APPLICATION FILE 

 

APPLICANT: ALS Therapy Development Foundation

  

CORRESPONDENT’S REFERENCE/DOCKET NO:   

       140211.10007       

CORRESPONDENT E-MAIL ADDRESS:   

       DocketingBN@pepperlaw.com 

 

 

REQUEST FOR RECONSIDERATION DENIED 

 

ISSUE/MAILING DATE: 10/31/2016 

 
 
The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is 
denying the request for the reasons stated below.  See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B), 
715.04(a).  The following requirement refusal made final in the Office action dated April 4, 2016 is 
maintained and continue to be final:  Section 2(d) refusal for a likelihood of confusion with the mark in 
U.S. Reg. No. 3487214.  See TMEP §§715.03(a)(ii)(B), 715.04(a).   

 



In the present case, applicant’s request has not resolved the outstanding issue, nor does it raise a new 
issue or provide any new or compelling evidence with regard to the outstanding issue in the final Office 
action.  In addition, applicant’s analysis and arguments are not persuasive nor do they shed new light on 
the issues.  Accordingly, the request is denied. 

 

Applicant’s Request for Reconsideration 

 

In the request, applicant argues that the design elements are the dominant feature of applicant’s mark. 
However, a mark in typed or standard characters may be displayed in any lettering style; the rights 
reside in the wording or other literal element and not in any particular display or rendition.  See In re 
Viterra Inc., 671 F.3d 1358, 1363, 101 USPQ2d 1905, 1909 (Fed. Cir. 2012); In re Mighty Leaf Tea, 601 
F.3d 1342, 1348, 94 USPQ2d 1257, 1260 (Fed. Cir. 2010); 37 C.F.R. §2.52(a); TMEP §1207.01(c)(iii).  Thus, 
a mark presented in stylized characters and/or with a design element generally will not avoid likelihood 
of confusion with a mark in typed or standard characters because the marks could be presented in the 
same manner of display.  See, e.g., In re Viterra Inc., 671 F.3d at 1363, 101 USPQ2d at 1909; Squirtco v. 
Tomy Corp., 697 F.2d 1038, 1041, 216 USPQ 937, 939 (Fed. Cir. 1983) (stating that “the argument 
concerning a difference in type style is not viable where one party asserts rights in no particular 
display”). 

 

As such, adding design to registrant’s mark, which is in standard character form, does not obviate the 
likelihood of confusion because registrant’s mark can be presented in the same manner of display. 

 

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the 
Board will be notified to resume the appeal.  See TMEP §715.04(a).  

 

If no appeal has been filed and time remains in the six-month response period to the final Office action, 
applicant has the remainder of the response period to (1) comply with and/or overcome any 
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board.  TMEP 
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3).  The filing of a request for reconsideration does not stay 
or extend the time for filing an appeal.  37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).   

 

 



/Tara L. Bhupathi/ 

Examining Attorney 

Law Office 102 

571-272-5557 

tara.bhupathi@uspto.gov 

 

 

 


