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Request for Reconsideration after Final Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86525176

LAW OFFICE ASSIGNED LAW OFFICE 113

MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/86525176/large

LITERAL ELEMENT DROPDEAD REDHEAD

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

RESPONSE TO FINAL OFFICE ACTION OF DECEMBER 11, 2015
AND REQUEST FOR RECONSIDERATION

 
REMARKS

 
The above-identified application has been carefully reviewed in view of the Final Office Action mailed December 11, 2015.

Reconsideration and withdrawal of the rejections entered by the Examining Attorney is respectfully requested in light of the arguments and
authorities herein presented.

 
Applicant reincorporates the arguments set forth in its prior response as if fully set forth herein.

 
THE REFUSAL TO REGISTER UNDER SECTION 2(D) IS IMPROPER.
 
                  The Examining Attorney has maintained refusal of registration of Applicant’s mark DROPDEAD REDHEAD, Serial No.
86/525176, based upon Trademark Section 2(d), 15 U.S.C. Section 1052(d), citing U.S. Registration No. 4,128,716 for DROP DEAD
BLONDE. Applicant presents the following arguments and authorities and respectfully requests that the Examiner withdraw the continued
rejection.
 

Applicant cannot and does not dispute that its goods are similar to the goods claimed in the cited registration.  However, it is well-
settled that any one of the duPont factors may be given greater weight in assessing likelihood of confusion.  In the very crowded field of
beer and other alcoholic brewed beverages, Applicant submits that the visual, aural and commercial impression of the marks are, by far,
the most meaningful elements of the analysis. The Examining Attorney properly concludes that BLONDE and REDHEAD “do not
physically sound or look alike” but nonetheless argues that “the overall similar impressions of the marks outweighs particular differences
in wording.”

 
Applicant respectfully submits that the Examining Attorney does not give appropriate weight to the fact that BLONDE and

REDHEAD “do not physically sound or look alike,” and that the differences in the marks’ commercial impressions are far more significant
than simply “differences in wording.”

 
As an initial matter, although “red”—like “blonde”—is a recognized category of beer style, RED HEAD is not.  (See Exhibit A)

Accordingly, a consumer is likely to give little weight to BLONDE as part of the registrant’s DROP DEAD BLONDE mark, but great weight
will be given to REDHEAD.
 

Additionally, the commercial impression of trademarks is inextricably linked to how consumers encounter trademarks in the
marketplace. See Simon Property Group LP v. mySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 2000). This is especially true when a
consumer has thousands of choices in brands for the particular goods in question. According to the Brewers Association, there are more



than 4000 breweries in the United States as of 2015.  (See Exhibit B)
 
As a result of navigating such a crowded marketplace, consumers are likely to rely on multiple source indicators in combination

rather than a single word in a multi-word mark. Indeed, consumers are accustomed to encountering a source’s line of beer styles—each
with an individual mark—tied together by the source’s primary tradename or trademark. That is certainly the case here.

 
Registrant uses its POINT mark in combination with its DROP DEAD BLONDE mark. Indeed, registrant identifies its beer as

POINT DROP DEAD BLONDE on its packaging and throughout its website, including in its website search engine (along other beer style
options like POINT CLASSIC AMBER, POINT HORIZON WHEAT, and POINT OKTOBER FEST). (See Exhibit C). The advertising copy at
registrant’s website also uses POINT DROP DEAD BLONDE:

 
Highlights of sweetness and smoothness reveal the character of Point Drop Dead Blonde Ale. The invigorating flavors are
captured and revealed with an alluring aroma – promising a refreshingly different 110 calorie beer moment – stimulating in
its freshness and newness. A unique blend of Sterling hops and 2-row malts unleash a balanced character with layers of
flavor — bright and refreshing.
 
Point Drop Dead Blonde Ale pairs nicely with Italian dishes with red or white sauces. Middle Eastern like falafel and
hummus are great choices.
 

(See Exhibit D, emphasis added). Likewise, a release concerning the Los Angeles International Beer Competition stated:
 

According to the Los Angeles International Beer Competition judges, it's new Point Siesta Key Citrus Pale Ale, which
received the gold medal in the 2016 competition's Americanâ€•Style Fruit Beer category. The judges also decided America's
best Blonde Ale comes from Stevens Point, too, and crowned Point Drop Dead Blonde Ale the gold medal winner in the
Golden or Blonde Ale category.
 

(See Exhibit E, emphasis added).
 
As evidenced by Applicant’s Amendment to Allege Use and specimens submitted concurrently herewith, Applicant’s

DROPDEAD REDHEAD mark is used in conjunction with its well-known TWIN PEAKS family of marks. Consumers either encounter it at
Twin Peaks® restaurants, or purchase cans bearing the TWIN PEAKS BREWING™ mark and other indicia of Applicant’s business. Just
as the cited registrant consistently uses the DROP DEAD BLONDE mark in conjunction with its POINT house brand and pointy-headed
tap handles, Applicant consistently uses its DROPDEAD REDHEAD mark in conjunction with its TWIN PEAKS house brand, “Twin Peaks
Girl” tap handles that mimic the uniforms of Applicant’s waitresses, and Vargas pinup-style artwork on its packaging.  

 
Moreover, beer is subject to strict federal labeling requirements and approval that requires the brand name to be listed.  27 CFR

§7.1 et. seq.  As such, consumers’ association of DROPDEAD REDHEAD with Applicant—and only Applicant—is reinforced in all
channels of trade. It is highly unlikely to be confused with the POINT line of beer styles, including POINT DROP DEAD BLONDE.

 
It is difficult to imagine a scenario under which a consumer would be confused as to the source of Applicant’s goods when every

aspect of the goods’ availability and packaging do and must point back to Applicant as the source of the goods.
 
Applicant respectfully submits that the differences between DROP DEAD BLONDE and DROPDEAD REDHEAD dwarf the

similarity between “DROP DEAD” and “DROPDEAD.” There is no likelihood of consumer confusion, and the Examining Attorney should
withdraw the § 2(d) rejection.

 
NOTICE OF INTENT TO APPEAL

 
Applicant advises the Examining Attorney that it has filed a Notice of Appeal concurrently with the present Request for

Reconsideration and intends to appeal the rejection if the Examining Attorney is unpersuaded by the arguments and evidence cited
herein.
 
CONCLUSION

 
Applicant respectfully requests reconsideration and withdrawal of the rejection under § 2(d) and that the subject application be

approved for publication without further delay. Applicant's attorney requests that the Examining Attorney contact the attorney of record if
further clarification is needed or if a telephone conference would be useful in resolving the issues pending in this matter.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)
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(A) Brewer's Association page re: styles of beers; (B) Brewer's Association page re:
number of US breweries; (C) screenshots from cited registrant's website; (D)
screenshot from cited registrant's website; (E) article re: cited registrant's
participation in Los Angeles International Beer Competition
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 86525176 DROPDEAD REDHEAD(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/86525176/large)
has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

RESPONSE TO FINAL OFFICE ACTION OF DECEMBER 11, 2015
AND REQUEST FOR RECONSIDERATION

 
REMARKS

 
The above-identified application has been carefully reviewed in view of the Final Office Action mailed December 11, 2015.

Reconsideration and withdrawal of the rejections entered by the Examining Attorney is respectfully requested in light of the arguments and
authorities herein presented.

 
Applicant reincorporates the arguments set forth in its prior response as if fully set forth herein.

 

../RFR0067.JPG
../RFR0068.JPG
../RFR0069.JPG


THE REFUSAL TO REGISTER UNDER SECTION 2(D) IS IMPROPER.
 
                  The Examining Attorney has maintained refusal of registration of Applicant’s mark DROPDEAD REDHEAD, Serial No.
86/525176, based upon Trademark Section 2(d), 15 U.S.C. Section 1052(d), citing U.S. Registration No. 4,128,716 for DROP DEAD
BLONDE. Applicant presents the following arguments and authorities and respectfully requests that the Examiner withdraw the continued
rejection.
 

Applicant cannot and does not dispute that its goods are similar to the goods claimed in the cited registration.  However, it is well-
settled that any one of the duPont factors may be given greater weight in assessing likelihood of confusion.  In the very crowded field of beer
and other alcoholic brewed beverages, Applicant submits that the visual, aural and commercial impression of the marks are, by far, the most
meaningful elements of the analysis. The Examining Attorney properly concludes that BLONDE and REDHEAD “do not physically sound or
look alike” but nonetheless argues that “the overall similar impressions of the marks outweighs particular differences in wording.”

 
Applicant respectfully submits that the Examining Attorney does not give appropriate weight to the fact that BLONDE and REDHEAD

“do not physically sound or look alike,” and that the differences in the marks’ commercial impressions are far more significant than simply
“differences in wording.”

 
As an initial matter, although “red”—like “blonde”—is a recognized category of beer style, RED HEAD is not.  (See Exhibit A)

Accordingly, a consumer is likely to give little weight to BLONDE as part of the registrant’s DROP DEAD BLONDE mark, but great weight
will be given to REDHEAD.
 

Additionally, the commercial impression of trademarks is inextricably linked to how consumers encounter trademarks in the
marketplace. See Simon Property Group LP v. mySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 2000). This is especially true when a
consumer has thousands of choices in brands for the particular goods in question. According to the Brewers Association, there are
more than 4000 breweries in the United States as of 2015.  (See Exhibit B)

 
As a result of navigating such a crowded marketplace, consumers are likely to rely on multiple source indicators in combination rather

than a single word in a multi-word mark. Indeed, consumers are accustomed to encountering a source’s line of beer styles—each with an
individual mark—tied together by the source’s primary tradename or trademark. That is certainly the case here.

 
Registrant uses its POINT mark in combination with its DROP DEAD BLONDE mark. Indeed, registrant identifies its beer as POINT

DROP DEAD BLONDE on its packaging and throughout its website, including in its website search engine (along other beer style options
like POINT CLASSIC AMBER, POINT HORIZON WHEAT, and POINT OKTOBER FEST). (See Exhibit C). The advertising copy at
registrant’s website also uses POINT DROP DEAD BLONDE:

 
Highlights of sweetness and smoothness reveal the character of Point Drop Dead Blonde Ale. The invigorating flavors are
captured and revealed with an alluring aroma – promising a refreshingly different 110 calorie beer moment – stimulating in its
freshness and newness. A unique blend of Sterling hops and 2-row malts unleash a balanced character with layers of flavor
— bright and refreshing.
 
Point Drop Dead Blonde Ale pairs nicely with Italian dishes with red or white sauces. Middle Eastern like falafel and hummus
are great choices.
 

(See Exhibit D, emphasis added). Likewise, a release concerning the Los Angeles International Beer Competition stated:
 

According to the Los Angeles International Beer Competition judges, it's new Point Siesta Key Citrus Pale Ale, which received
the gold medal in the 2016 competition's Americanâ€•Style Fruit Beer category. The judges also decided America's best Blonde
Ale comes from Stevens Point, too, and crowned Point Drop Dead Blonde Ale the gold medal winner in the Golden or
Blonde Ale category.
 

(See Exhibit E, emphasis added).
 
As evidenced by Applicant’s Amendment to Allege Use and specimens submitted concurrently herewith, Applicant’s DROPDEAD

REDHEAD mark is used in conjunction with its well-known TWIN PEAKS family of marks. Consumers either encounter it at Twin Peaks®
restaurants, or purchase cans bearing the TWIN PEAKS BREWING™ mark and other indicia of Applicant’s business. Just as the cited
registrant consistently uses the DROP DEAD BLONDE mark in conjunction with its POINT house brand and pointy-headed tap handles,
Applicant consistently uses its DROPDEAD REDHEAD mark in conjunction with its TWIN PEAKS house brand, “Twin Peaks Girl” tap
handles that mimic the uniforms of Applicant’s waitresses, and Vargas pinup-style artwork on its packaging.  

 
Moreover, beer is subject to strict federal labeling requirements and approval that requires the brand name to be listed.  27 CFR §7.1

et. seq.  As such, consumers’ association of DROPDEAD REDHEAD with Applicant—and only Applicant—is reinforced in all channels of
trade. It is highly unlikely to be confused with the POINT line of beer styles, including POINT DROP DEAD BLONDE.

 
It is difficult to imagine a scenario under which a consumer would be confused as to the source of Applicant’s goods when every



aspect of the goods’ availability and packaging do and must point back to Applicant as the source of the goods.
 
Applicant respectfully submits that the differences between DROP DEAD BLONDE and DROPDEAD REDHEAD dwarf the similarity

between “DROP DEAD” and “DROPDEAD.” There is no likelihood of consumer confusion, and the Examining Attorney should withdraw
the § 2(d) rejection.

 
NOTICE OF INTENT TO APPEAL

 
Applicant advises the Examining Attorney that it has filed a Notice of Appeal concurrently with the present Request for

Reconsideration and intends to appeal the rejection if the Examining Attorney is unpersuaded by the arguments and evidence cited herein.
 
CONCLUSION

 
Applicant respectfully requests reconsideration and withdrawal of the rejection under § 2(d) and that the subject application be

approved for publication without further delay. Applicant's attorney requests that the Examining Attorney contact the attorney of record if
further clarification is needed or if a telephone conference would be useful in resolving the issues pending in this matter.

EVIDENCE
Evidence in the nature of (A) Brewer's Association page re: styles of beers; (B) Brewer's Association page re: number of US breweries; (C)
screenshots from cited registrant's website; (D) screenshot from cited registrant's website; (E) article re: cited registrant's participation in Los
Angeles International Beer Competition has been attached.
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SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Anne M. Turner/     Date: 06/13/2016
Signatory's Name: Anne M. Turner
Signatory's Position: Attorney of record, Texas bar member

Signatory's Phone Number: 214-953-1161

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
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representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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