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Petition To Revive Abandoned Application - Failure To Respond Timely To Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86337501

LAW OFFICE ASSIGNED LAW OFFICE 108

DATE OF NOTICE OF ABANDONMENT 06/13/2016

PETITION

PETITION STATEMENT
Applicant has firsthand knowledge that the failure to respond to the Office Action by
the specified deadline was unintentional, and requests the USPTO to revive the
abandoned application.

RESPONSE TO OFFICE ACTION

MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/86337501/large

LITERAL ELEMENT CBDVITAMIN

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

REQUEST FOR RECONSIDERATION AFTER FINAL ACTION
dated November 13, 2015

U.S. Trademark Application Serial Number:  86/337,501
Filing Date:  July 15, 2014
Mark:  CBDVITAMIN
International Class:  005
Applicant:  HDDC Holdings LLC
Attorney Docket No. 120497-80US01

RESPONSE AND ARGUMENT

This Request for Reconsideration after Final Action is being timely submitted with a Petition to Revive Abandoned Application which was
held abandoned on May 16, 2016.  Further, this Request for Reconsideration after Final Action is in response to the United States Patent and
Trademark Office (USPTO) Final Office Action dated November 13, 2015 (“Office Action”) regarding U.S. Application Serial No.
86/337,501 (“Serial No. 86337501”) for the “CBDVITAMIN” Mark in International Class 005.

Reconsideration of the application is requested.  The Examiner’s remarks and analysis were received and carefully considered.   Applicant
maintains the arguments and evidence as submitted in the Response filed on October 17, 2015, and respectfully requests that the Office
reconsider the arguments and evidence submitted therewith.  Additionally, pursuant to the Examiner’s invitation, Applicant HDDC Holdings
LLC (“Applicant”) hereby presents the following additional evidence and information in support of registration.   Applicant maintains and
reasserts the arguments it raised in its response filed on October 17, 2015 to the Office Action dated April 17, 2015 and adds the arguments
included herein that the CBDVITAMIN mark is not merely descriptive and as such the refusal should be withdrawn.

SECTION 2(e)(1) REFUSAL:  MERELY DESCRIPTIVE

In the present Office Action, the Examiner has maintained refusal of Applicant’s “CBDVITAMIN” trademark based on supposed



descriptiveness under the Trademark Act, Section 2(e)(1).  (Trademark Act Section 2(e)(1), 15 U.S.C. § 1052(e)(1); 37 C.F.R. § 2.63(b).)

The Examiner has presupposed that the “CBD” portion of the mark stands for “cannabidiol” as a term commonly used to describe a certain
type of plant extract, and has indicated that the “VITAMIN” portion of the mark refers to organic compounds which are required in small
amounts in order for hums to maintain normal metabolic functions.  Thereon, the Examiner has asserted that Applicant’s “CBDVITAMIN”
mark must be deemed descriptive.  Applicant respectfully traverses such conclusion and requests reconsideration.

Argument Against Section 2(E)(1) Refusal For Descriptiveness
Because The Mark Is Not Descriptive

Applicant’s Trademark Serves to Identify Source

It is well settled that “a term is descriptive if it forthwith conveys an immediate idea of the ingredients, qualities or characteristics of the
goods.”   (Emphasis added.)  In re Abcor Development Corp., 588 F.2d 811, 200 USPQ 215, 218 (CCPA 1978.)  Moreover, the immediate
idea must be conveyed with a “degree of particularity.”   In re TMS Corporation of the Americas, 200 USPQ 57, 59 (TTAB 1978); and In re
Entenmann’s Inc. , 15 USPQ2d 1750, 1751 (TTAB 1990), aff’d, unpub’d, Fed. Cir. February 13, 1991.   Additionally, a determination of
descriptiveness can be determined only by considering the mark in relation to the specific goods or services. Remington Products, Inc. v.
North American Philips Corp., 892 F.2d 1576, 13 USPQ2d 1444, 1448 (Fed. Cir. 1990) (the mark must be considered in context, i.e., in
connection with the goods).  TMEP §1209.01.

Respectfully, Applicant submits that the presupposition that “CBD” means “cannabidiol” is misplaced.   As shown in Exhibits A and B,
“CBD” serves as an abbreviation for a wide selection of words and designations, including many in the areas of science, biology, and
medicine.  Therefore, when the mark CBDVITAMIN is encountered in association with Applicant’s goods, one must necessarily pause and
wonder what “CBD” portion of the mark might or could stand for.   There is no immediacy that the “CBD” portion of the mark could be
taken to mean “cannabidiol” or that somehow it can ascribe with particularity to any aspects related to the ingredients, qualities or
characteristics of Applicant’s goods.   In that connection, a determination that the CBDVITAMIN mark is merely descriptive of Applicant’s
goods is necessarily misplaced.

In certain attachments referenced by the Examiner, the term “CBD” follows the designation “cannabidiol” or “cannabinoid” fully spelled
out.  The format  “cannabidiol” or “cannabinoid”  (“CBD”)’ is evident that “CBD” is not functionally descriptive by itself and is not as
immediately (or commonly) recognized as an abbreviation to mean “cannabidiol” or “cannabinoid” as the Examiner has presupposed it to be
so much so that “CBD” must be defined by “cannabidiol” or “cannabinoid”.   If the term “CBD” was commonly known to mean
“cannabidiol” or “cannabinoid”, then it would not be necessary for “CBD” to be spelled out.

 Applicant further submits that the CBDVITAMIN mark should not as per se be deemed as merely descriptive.  Applicant requests that
judicial notice be taken on the third party registrations of the “CBD” portion of the mark directed to various vitamin or supplement related
products, as shown in the table below.  For purposes of argument, if the Trademark Office had allowed registration of these third party
registrations, it must have found that the presupposed descriptiveness of various vitamin or supplement related products such as
“cannabidiol” or “cannabinoid” cannot negate the trademark significance of a combination mark containing the acronym CBD along with
other words.  Similarly, Applicant submits that its mark should not be deemed to have less quantum of distinctiveness than the published or
registered marks of such third parties.

Third Party Applications published for opposition or Registration of “CBD” and “VITAMIN” marks:

Serial
Number

Reg.
Number

Word Mark Live/Dead Goods/Services

86553913 4970697 CBD COMPLETE LIVE See:  Footnote 1[1]

86658574 CBD PRO LIVE See:  Footnote 2[2]

86772692 CBD FOR LIFE LIVE See:  Footnote 3[3]

86694511 JACK'S CBD OIL LIVE See:  Footnote 4[4]

86530075 CBD FX LIVE See:  Footnote 5[5]

86530100 CBD SYNERGY LIVE See:  Footnote 6[6]

86357743 CBD LIVE See:  Footnote 7[7]

86315432 CBD IS GOOD
FOR ME!

LIVE See:  Footnote 8[8]

86531773 VIDA
MICRONIZED
MULTI-VITAMIN

LIVE See:  Footnote 9[9]

86802078 MILLENNIAL
VITAMINS

LIVE See:  Footnote
10[10]

When applied to Applicant’s goods, it is submitted that neither does the “CBD” portion of the mark immediately conveys a commercial



connotation of Applicant’s goods, nor does any of its ingredients, qualities, or characteristics.   In that regard, Applicant submits that the
CBDVITAMIN mark is not merely descriptive of its goods.

LISTING OF EXHIBITS

Applicant submits the following evidence in support of its arguments:

Exhibit A:       List of acronyms for the term “CBD” and possible definitions/meanings.

Exhibit B:       List of acronyms for the term “CBD” and possible definitions/meanings
                      in the areas of areas of science and medicine.

Exhibit C:       Copy of Third Party Applications published for opposition or
                      Registration of “CBD” and “VITAMIN” marks.

CONCLUSION

In light of the above, the “CBDVITAMIN” mark, when applied to Applicant’s goods should not be considered per se descriptive.  When
encountered by the buyer, the “CBD” acronym portion of the mark does not immediately give rise to the notion that it stands for
“cannabidiol”.   The wide range of words and designations that can be represented by the “CBD” acronym portion of the mark that detracts
from the very particularity of descriptive attributes to the mark if it were to be deemed merely descriptive.  Thus Applicant respectfully
submits that any supposed descriptiveness of the CBDVITAMIN mark is misplaced.

The combination of “CBD” and “VITAMIN” to create the mark “CBDVITAMIN” when taken as a whole “CBDVITAMIN” creates a
unique, incongruous, and otherwise nondescriptive meaning in relation to the goods because consumers cannot readily discern the mark and
must perform take multiple mental steps and must perform research to determine what goods are identified by the “CBDVITAMIN” mark.  
In view of this, there is no doubt that Applicant’s mark is inherently distinctive and not merely descriptive.   Even when doubts exist as to
whether a mark is merely descriptive of the applied for goods, it is the practice of the USPTO to resolve those doubts in favor of the Applicant
and approve the mark for registration.  In re Grand Metropolitan Foodservice, Inc., 30 USPQ2d 1974 (TTAB 1994).  The above-referenced
Office Action has been carefully considered.  Based upon the response filed on October 17, 2015 and the foregoing supplemental arguments
and amendments, and the fact that there is no identical or similar registered or pending mark that would bar registration, Applicant
respectfully requests that the Examiner withdraw the refusal to register the mark on the Principal Register and approve the application for
publication.  Favorable action by the Examiner is respectfully requested.

Applicant believes it has responded to all issues raised in the Office Action, however, should any outstanding issues remain, or any further
information or response is required, the Examiner is courteously invited to contact Lisel M. Ferguson via telephone at (619) 515-3207, or via
email at lisel.ferguson@procopio.com.

CONCURRENT APPEAL NOTICE

The Applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Respectfully submitted,

/Lisel M. Ferguson/

Lisel M. Ferguson
Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member
Procopio, Cory, Hargreaves & Savitch LLP
525 B Street, Suite 2200
San Diego, California  92101
Telephone:  619.515.3207
docketing@procopio.com; lisel.ferguson@procopio.com;
nadine.hahn@procopio.com

[1] “Herbal supplements; Liquid herbal supplements; Medicinal herbal extracts for medical purposes; Medicinal herbal preparations; Natural herbal
supplements; all the aformentioned goods containing CBD” [Emphasis added.]
[2] “Nutritional supplements containing CBD” [Emphasis added.]
[3] “Herbal topical creams, gels, salves, sprays, powder, balms liniment and ointments for the relief of aches and pain comprising cannabidiol
(CBD)” [Emphasis added.]
[4] “ Plant extracts, namely, essential hemp oils, used in the manufacture of nutritional supplements” [Emphasis added.]
[5] “Dietary and nutritional supplements containing CBD” [Emphasis added.]
[6] “Dietary and nutritional supplements containing CBD” [Emphasis added.]
[7] “Nutraceuticals for the treatment of skin conditions containing CBD” [Emphasis added.]
[8] “Nutritional supplements containing CBD” [Emphasis added.]
[9] “Nutritional supplements containing vitamins” [Emphasis added.]



[10] “Dietary and nutritional supplements containing vitamins” [Emphasis added.]

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE
evi_209242145130-20160812133710534806_._EXHIBIT_A-
CBD_ACRONYM_DEFINITIONS.pdf

       CONVERTED PDF FILE(S)
       (18 pages)

\\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0002.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0003.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0004.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0005.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0006.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0007.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0008.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0009.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0010.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0011.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0012.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0013.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0014.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0015.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0016.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0017.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0018.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0019.JPG

       ORIGINAL PDF FILE
evi_209242145130-20160812133710534806_._EXHIBIT_B-
CBD_Science___Medicine.pdf

       CONVERTED PDF FILE(S)
       (5 pages)

\\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0020.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0021.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0022.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0023.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0024.JPG

       ORIGINAL PDF FILE
evi_209242145130-20160812133710534806_._EXHIBIT_C-
Third_Party_Marks.pdf

       CONVERTED PDF FILE(S)
       (20 pages)

\\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0025.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0026.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0027.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0028.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0029.JPG

../evi_209242145130-20160812133710534806_._EXHIBIT_A-CBD_ACRONYM_DEFINITIONS.pdf
../evi_209242145130-20160812133710534806_._EXHIBIT_A-CBD_ACRONYM_DEFINITIONS.pdf
../POA0002.JPG
../POA0003.JPG
../POA0004.JPG
../POA0005.JPG
../POA0006.JPG
../POA0007.JPG
../POA0008.JPG
../POA0009.JPG
../POA0010.JPG
../POA0011.JPG
../POA0012.JPG
../POA0013.JPG
../POA0014.JPG
../POA0015.JPG
../POA0016.JPG
../POA0017.JPG
../POA0018.JPG
../POA0019.JPG
../evi_209242145130-20160812133710534806_._EXHIBIT_B-CBD_Science___Medicine.pdf
../evi_209242145130-20160812133710534806_._EXHIBIT_B-CBD_Science___Medicine.pdf
../POA0020.JPG
../POA0021.JPG
../POA0022.JPG
../POA0023.JPG
../POA0024.JPG
../evi_209242145130-20160812133710534806_._EXHIBIT_C-Third_Party_Marks.pdf
../evi_209242145130-20160812133710534806_._EXHIBIT_C-Third_Party_Marks.pdf
../POA0025.JPG
../POA0026.JPG
../POA0027.JPG
../POA0028.JPG
../POA0029.JPG


        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0030.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0031.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0032.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0033.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0034.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0035.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0036.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0037.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0038.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0039.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0040.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0041.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0042.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0043.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\863\375\86337501\xml21\POA0044.JPG

DESCRIPTION OF EVIDENCE FILE

Applicant submits the following evidence in support of its arguments: Exhibit A:
List of acronyms for the term "CBD" and possible definitions/meanings. Exhibit B:
List of acronyms for the term "CBD" and possible definitions/meanings in the areas
of areas of science and medicine. Exhibit C: Copy of Third Party Applications
published for opposition or Registration of "CBD" and "VITAMIN" marks.

ADDITIONAL STATEMENTS SECTION

MISCELLANEOUS STATEMENT
CONCURRENT APPEAL NOTICE The Applicant is filing a Notice of Appeal in
conjunction with this Request for Reconsideration.

PAYMENT SECTION

TOTAL AMOUNT 100

TOTAL FEES DUE 100

SIGNATURE SECTION

PETITION SIGNATURE /Lisel M. Ferguson/

SIGNATORY'S NAME Lisel M. Ferguson

SIGNATORY'S POSITION Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member

SIGNATORY'S PHONE NUMBER 619.515.3207

DATE SIGNED 08/12/2016

RESPONSE SIGNATURE /Lisel M. Ferguson/

SIGNATORY'S NAME Lisel M. Ferguson

SIGNATORY'S POSITION Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member

SIGNATORY'S PHONE NUMBER 619.515.3207

DATE SIGNED 08/12/2016

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION
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Petition To Revive Abandoned Application - Failure To Respond Timely To Office Action
To the Commissioner for Trademarks:

Application serial no. 86337501 CBDVITAMIN(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/86337501/large) has been
amended as follows:
PETITION
Petition Statement

Applicant has firsthand knowledge that the failure to respond to the Office Action by the specified deadline was unintentional, and requests the
USPTO to revive the abandoned application.

RESPONSE TO OFFICE ACTION

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

REQUEST FOR RECONSIDERATION AFTER FINAL ACTION
dated November 13, 2015

U.S. Trademark Application Serial Number:  86/337,501
Filing Date:  July 15, 2014
Mark:  CBDVITAMIN
International Class:  005
Applicant:  HDDC Holdings LLC
Attorney Docket No. 120497-80US01

RESPONSE AND ARGUMENT

This Request for Reconsideration after Final Action is being timely submitted with a Petition to Revive Abandoned Application which was held
abandoned on May 16, 2016.  Further, this Request for Reconsideration after Final Action is in response to the United States Patent and
Trademark Office (USPTO) Final Office Action dated November 13, 2015 (“Office Action”) regarding U.S. Application Serial No. 86/337,501
(“Serial No. 86337501”) for the “CBDVITAMIN” Mark in International Class 005.

Reconsideration of the application is requested.  The Examiner’s remarks and analysis were received and carefully considered.   Applicant
maintains the arguments and evidence as submitted in the Response filed on October 17, 2015, and respectfully requests that the Office
reconsider the arguments and evidence submitted therewith.  Additionally, pursuant to the Examiner’s invitation, Applicant HDDC Holdings
LLC (“Applicant”) hereby presents the following additional evidence and information in support of registration.   Applicant maintains and
reasserts the arguments it raised in its response filed on October 17, 2015 to the Office Action dated April 17, 2015 and adds the arguments
included herein that the CBDVITAMIN mark is not merely descriptive and as such the refusal should be withdrawn.

SECTION 2(e)(1) REFUSAL:  MERELY DESCRIPTIVE

In the present Office Action, the Examiner has maintained refusal of Applicant’s “CBDVITAMIN” trademark based on supposed
descriptiveness under the Trademark Act, Section 2(e)(1).  (Trademark Act Section 2(e)(1), 15 U.S.C. § 1052(e)(1); 37 C.F.R. § 2.63(b).)



The Examiner has presupposed that the “CBD” portion of the mark stands for “cannabidiol” as a term commonly used to describe a certain
type of plant extract, and has indicated that the “VITAMIN” portion of the mark refers to organic compounds which are required in small
amounts in order for hums to maintain normal metabolic functions.  Thereon, the Examiner has asserted that Applicant’s “CBDVITAMIN”
mark must be deemed descriptive.  Applicant respectfully traverses such conclusion and requests reconsideration.

Argument Against Section 2(E)(1) Refusal For Descriptiveness
Because The Mark Is Not Descriptive

Applicant’s Trademark Serves to Identify Source

It is well settled that “a term is descriptive if it forthwith conveys an immediate idea of the ingredients, qualities or characteristics of the goods.”  
(Emphasis added.)  In re Abcor Development Corp., 588 F.2d 811, 200 USPQ 215, 218 (CCPA 1978.)  Moreover, the immediate idea must be
conveyed with a “degree of particularity.”   In re TMS Corporation of the Americas, 200 USPQ 57, 59 (TTAB 1978); and In re Entenmann’s
Inc., 15 USPQ2d 1750, 1751 (TTAB 1990), aff’d, unpub’d, Fed. Cir. February 13, 1991.   Additionally, a determination of descriptiveness can
be determined only by considering the mark in relation to the specific goods or services. Remington Products, Inc. v. North American Philips
Corp., 892 F.2d 1576, 13 USPQ2d 1444, 1448 (Fed. Cir. 1990) (the mark must be considered in context, i.e., in connection with the goods). 
TMEP §1209.01.

Respectfully, Applicant submits that the presupposition that “CBD” means “cannabidiol” is misplaced.   As shown in Exhibits A and B,
“CBD” serves as an abbreviation for a wide selection of words and designations, including many in the areas of science, biology, and medicine.  
Therefore, when the mark CBDVITAMIN is encountered in association with Applicant’s goods, one must necessarily pause and wonder what
“CBD” portion of the mark might or could stand for.   There is no immediacy that the “CBD” portion of the mark could be taken to mean
“cannabidiol” or that somehow it can ascribe with particularity to any aspects related to the ingredients, qualities or characteristics of
Applicant’s goods.   In that connection, a determination that the CBDVITAMIN mark is merely descriptive of Applicant’s goods is necessarily
misplaced.

In certain attachments referenced by the Examiner, the term “CBD” follows the designation “cannabidiol” or “cannabinoid” fully spelled out.  
The format  “cannabidiol” or “cannabinoid”  (“CBD”)’ is evident that “CBD” is not functionally descriptive by itself and is not as
immediately (or commonly) recognized as an abbreviation to mean “cannabidiol” or “cannabinoid” as the Examiner has presupposed it to be so
much so that “CBD” must be defined by “cannabidiol” or “cannabinoid”.   If the term “CBD” was commonly known to mean “cannabidiol”
or “cannabinoid”, then it would not be necessary for “CBD” to be spelled out.

 Applicant further submits that the CBDVITAMIN mark should not as per se be deemed as merely descriptive.  Applicant requests that judicial
notice be taken on the third party registrations of the “CBD” portion of the mark directed to various vitamin or supplement related products, as
shown in the table below.  For purposes of argument, if the Trademark Office had allowed registration of these third party registrations, it must
have found that the presupposed descriptiveness of various vitamin or supplement related products such as “cannabidiol” or “cannabinoid”
cannot negate the trademark significance of a combination mark containing the acronym CBD along with other words.  Similarly, Applicant
submits that its mark should not be deemed to have less quantum of distinctiveness than the published or registered marks of such third parties.

Third Party Applications published for opposition or Registration of “CBD” and “VITAMIN” marks:

Serial
Number

Reg.
Number

Word Mark Live/Dead Goods/Services

86553913 4970697 CBD COMPLETE LIVE See:  Footnote 1[1]

86658574 CBD PRO LIVE See:  Footnote 2[2]

86772692 CBD FOR LIFE LIVE See:  Footnote 3[3]

86694511 JACK'S CBD OIL LIVE See:  Footnote 4[4]

86530075 CBD FX LIVE See:  Footnote 5[5]

86530100 CBD SYNERGY LIVE See:  Footnote 6[6]

86357743 CBD LIVE See:  Footnote 7[7]

86315432 CBD IS GOOD
FOR ME!

LIVE See:  Footnote 8[8]

86531773 VIDA
MICRONIZED
MULTI-VITAMIN

LIVE See:  Footnote 9[9]

86802078 MILLENNIAL
VITAMINS

LIVE See:  Footnote
10[10]

When applied to Applicant’s goods, it is submitted that neither does the “CBD” portion of the mark immediately conveys a commercial
connotation of Applicant’s goods, nor does any of its ingredients, qualities, or characteristics.   In that regard, Applicant submits that the
CBDVITAMIN mark is not merely descriptive of its goods.



LISTING OF EXHIBITS

Applicant submits the following evidence in support of its arguments:

Exhibit A:       List of acronyms for the term “CBD” and possible definitions/meanings.

Exhibit B:       List of acronyms for the term “CBD” and possible definitions/meanings
                      in the areas of areas of science and medicine.

Exhibit C:       Copy of Third Party Applications published for opposition or
                      Registration of “CBD” and “VITAMIN” marks.

CONCLUSION

In light of the above, the “CBDVITAMIN” mark, when applied to Applicant’s goods should not be considered per se descriptive.  When
encountered by the buyer, the “CBD” acronym portion of the mark does not immediately give rise to the notion that it stands for “cannabidiol”.  
The wide range of words and designations that can be represented by the “CBD” acronym portion of the mark that detracts from the very
particularity of descriptive attributes to the mark if it were to be deemed merely descriptive.  Thus Applicant respectfully submits that any
supposed descriptiveness of the CBDVITAMIN mark is misplaced.

The combination of “CBD” and “VITAMIN” to create the mark “CBDVITAMIN” when taken as a whole “CBDVITAMIN” creates a
unique, incongruous, and otherwise nondescriptive meaning in relation to the goods because consumers cannot readily discern the mark and
must perform take multiple mental steps and must perform research to determine what goods are identified by the “CBDVITAMIN” mark.   In
view of this, there is no doubt that Applicant’s mark is inherently distinctive and not merely descriptive.   Even when doubts exist as to whether
a mark is merely descriptive of the applied for goods, it is the practice of the USPTO to resolve those doubts in favor of the Applicant and
approve the mark for registration.  In re Grand Metropolitan Foodservice, Inc., 30 USPQ2d 1974 (TTAB 1994).  The above-referenced Office
Action has been carefully considered.  Based upon the response filed on October 17, 2015 and the foregoing supplemental arguments and
amendments, and the fact that there is no identical or similar registered or pending mark that would bar registration, Applicant respectfully
requests that the Examiner withdraw the refusal to register the mark on the Principal Register and approve the application for publication. 
Favorable action by the Examiner is respectfully requested.

Applicant believes it has responded to all issues raised in the Office Action, however, should any outstanding issues remain, or any further
information or response is required, the Examiner is courteously invited to contact Lisel M. Ferguson via telephone at (619) 515-3207, or via
email at lisel.ferguson@procopio.com.

CONCURRENT APPEAL NOTICE

The Applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Respectfully submitted,

/Lisel M. Ferguson/

Lisel M. Ferguson
Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member
Procopio, Cory, Hargreaves & Savitch LLP
525 B Street, Suite 2200
San Diego, California  92101
Telephone:  619.515.3207
docketing@procopio.com; lisel.ferguson@procopio.com;
nadine.hahn@procopio.com

[1] “Herbal supplements; Liquid herbal supplements; Medicinal herbal extracts for medical purposes; Medicinal herbal preparations; Natural herbal
supplements; all the aformentioned goods containing CBD” [Emphasis added.]
[2] “Nutritional supplements containing CBD” [Emphasis added.]
[3] “Herbal topical creams, gels, salves, sprays, powder, balms liniment and ointments for the relief of aches and pain comprising cannabidiol (CBD)”
[Emphasis added.]
[4] “ Plant extracts, namely, essential hemp oils, used in the manufacture of nutritional supplements” [Emphasis added.]
[5] “Dietary and nutritional supplements containing CBD” [Emphasis added.]
[6] “Dietary and nutritional supplements containing CBD” [Emphasis added.]
[7] “Nutraceuticals for the treatment of skin conditions containing CBD” [Emphasis added.]
[8] “Nutritional supplements containing CBD” [Emphasis added.]
[9] “Nutritional supplements containing vitamins” [Emphasis added.]
[10] “Dietary and nutritional supplements containing vitamins” [Emphasis added.]

EVIDENCE



Evidence in the nature of Applicant submits the following evidence in support of its arguments: Exhibit A: List of acronyms for the term "CBD"
and possible definitions/meanings. Exhibit B: List of acronyms for the term "CBD" and possible definitions/meanings in the areas of areas of
science and medicine. Exhibit C: Copy of Third Party Applications published for opposition or Registration of "CBD" and "VITAMIN" marks.
has been attached.
Original PDF file:
evi_209242145130-20160812133710534806_._EXHIBIT_A-CBD_ACRONYM_DEFINITIONS.pdf
Converted PDF file(s) ( 18 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11
Evidence-12
Evidence-13
Evidence-14
Evidence-15
Evidence-16
Evidence-17
Evidence-18
Original PDF file:
evi_209242145130-20160812133710534806_._EXHIBIT_B-CBD_Science___Medicine.pdf
Converted PDF file(s) ( 5 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Original PDF file:
evi_209242145130-20160812133710534806_._EXHIBIT_C-Third_Party_Marks.pdf
Converted PDF file(s) ( 20 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11
Evidence-12
Evidence-13
Evidence-14
Evidence-15
Evidence-16
Evidence-17
Evidence-18
Evidence-19
Evidence-20

ADDITIONAL STATEMENTS 
Miscellaneous Statement

../evi_209242145130-20160812133710534806_._EXHIBIT_A-CBD_ACRONYM_DEFINITIONS.pdf
../POA0002.JPG
../POA0003.JPG
../POA0004.JPG
../POA0005.JPG
../POA0006.JPG
../POA0007.JPG
../POA0008.JPG
../POA0009.JPG
../POA0010.JPG
../POA0011.JPG
../POA0012.JPG
../POA0013.JPG
../POA0014.JPG
../POA0015.JPG
../POA0016.JPG
../POA0017.JPG
../POA0018.JPG
../POA0019.JPG
../evi_209242145130-20160812133710534806_._EXHIBIT_B-CBD_Science___Medicine.pdf
../POA0020.JPG
../POA0021.JPG
../POA0022.JPG
../POA0023.JPG
../POA0024.JPG
../evi_209242145130-20160812133710534806_._EXHIBIT_C-Third_Party_Marks.pdf
../POA0025.JPG
../POA0026.JPG
../POA0027.JPG
../POA0028.JPG
../POA0029.JPG
../POA0030.JPG
../POA0031.JPG
../POA0032.JPG
../POA0033.JPG
../POA0034.JPG
../POA0035.JPG
../POA0036.JPG
../POA0037.JPG
../POA0038.JPG
../POA0039.JPG
../POA0040.JPG
../POA0041.JPG
../POA0042.JPG
../POA0043.JPG
../POA0044.JPG


CONCURRENT APPEAL NOTICE The Applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

FEE(S)
Fee(s) in the amount of $100 is being submitted.

SIGNATURE(S)

Signature: /Lisel M. Ferguson/      Date: 08/12/2016
Signatory's Name: Lisel M. Ferguson
Signatory's Position: Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member
Signatory's Phone Number: 619.515.3207

Response Signature
Signature: /Lisel M. Ferguson/     Date: 08/12/2016
Signatory's Name: Lisel M. Ferguson
Signatory's Position: Attorney of Record, USPTO Reg. No. 48139, State of California Bar Member

Signatory's Phone Number: 619.515.3207

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the applicant in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.
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