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UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'STRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 86263453

CORRESPONDENT ADDRESS:
ANN MCCAMEY GENERAL TRADEMARK INFORMATION:
RUTTENBERG IP LAW http://www.uspto.gov/trademarks/index.jsp

1801 CENTURY PARK E STE 1920

LOS ANGELES, CA 90067-2326 VIEW YOUR APPLICATION FILE

APPLICANT: Developed Research for Irrigation Produc ETC.

CORRESPONDENT’S REFERENCE/DOCKET NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:

ann@ruttenbergiplaw.com

REQUEST FOR RECONSIDERATION DENIED

ISSUE/MAILING DATE: 9/9/2015

The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is
denying the request for the reasons stated below. See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B),
715.04(a). The following requirement(s) and/or refusal(s) made final in the Office action dated February
21, 2015 are maintained and continue to be final: Section 2(d) Refusal — Likelihood of Confusion. See



TMEP §§715.03(a)(ii)(B), 715.04(a). The following requirement(s) and/or refusal(s) made final in the
Office action are obviated: Specimen requirement. See TMEP §§715.03(a)(ii)(B), 715.04(a).

In the present case, applicant’s request has not resolved all the outstanding issue(s), nor does it raise a
new issue or provide any new or compelling evidence with regard to the outstanding issue(s) in the final
Office action. In addition, applicant’s analysis and arguments are not persuasive nor do they shed new
light on the issues. Accordingly, the request is denied.

Specifically, applicant argues that the owner of the cited registration has abandoned its trademark due
to nonuse, arguing that applicant can find no evidence of the mark used since 2006. However, a
trademark or service mark registration on the Principal Register is prima facie evidence of the validity of
the registration and the registrant’s exclusive right to use the mark in commerce in connection with the
specified goods. See 15 U.S.C. §1057(b); TMEP §1207.01(d)(iv).

Thus, evidence and arguments that constitute a collateral attack on a cited registration, such as
information or statements regarding a registrant’s nonuse of its mark, are not relevant during ex parte
prosecution. See In re Dixie Rests., 105 F.3d 1405, 1408, 41 USPQ2d 1531, 1534-35 (Fed. Cir. 1997); In re
Peebles Inc., 23 USPQ2d 1795, 1797 n.5 (TTAB 1992); TMEP §1207.01(d)(iv). Such evidence and
arguments may, however, be pertinent to a formal proceeding before the Trademark Trial and Appeal
Board to cancel the cited registration.

Similarly, applicant maintains that its mark and the mark of registrant have different meaning, and are
therefore distinct. However, in this case, the marks are essentially identical (as applicant’s mark
contains little more than a carrier design element and the registration is in standard characters). What
applicant and/or registrant intend the mark to mean does not alter the sound, appearance, or
commercial impression of the mark itself. Thus, this argument is not persuasive.

Similarly, applicant argues that the goods are distinct, arguing that registrant’s goods are limited to the
sump pumps and non-clog pumps applicant has identified in registrant’s manuals, and maintaining that
these goods have nothing to do with agriculture. Again, however, when analyzing an applicant’s and
registrant’s goods for similarity and relatedness, that determination is based on the description of the
goods stated in the application and registration at issue, not on extrinsic evidence of actual use. See
Octocom Sys. Inc. v. Hous. Computers Servs. Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir.
1990); see also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 1267, 62 USPQ2d 1001, 1004
(Fed. Cir. 2002). Here, the description of the goods of registrant includes goods such as centrifugal
pumps. The attached evidence from The Home Depot, Flotec, Goulds Water Technology, Ewing and



Pentair, along with the previously attached evidence, demonstrates that pumps, including centrifugal
pumps, are commonly used in agricultural irrigation. Indeed, The Home Depot evidence explains,
“Centrifugal pumps installed above the water level are the most commonly used type (of irrigation
pump).” Thus, the goods of applicant are complementary to the goods of registrant. The previously
attached evidence further demonstrates that not only are irrigation units commonly sold in the same
channels of trade as pumps, such as those of registrant, but that such pumps actually are sold by the
distributors who sell applicant’s goods.

Moreover, the trademark examining attorney has attached evidence from the USPTO’s X-Search
database consisting of a representative sample of third-party marks registered for use in connection
with the same or similar goods as those of both applicant and registrant in this case. This evidence
shows that the goods listed therein, namely, agricultural irrigation units and pumps, including the pumps
of registrant, are of a kind that may emanate from a single source under a single mark. See In re
Anderson, 101 USPQ2d 1912, 1919 (TTAB 2012); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-
86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP
§1207.01(d)(iii).

Finally, applicant agrees that the standard is likelihood of confusion, but points to the lack of actual
confusion as evidence of an absence of likelihood of confusion. The test under Trademark Act Section
2(d) is whether there is a likelihood of confusion. It is not necessary to show actual confusion to
establish a likelihood of confusion. Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165, 64
USPQ2d 1375, 1380 (Fed. Cir. 2002) (citing Giant Food, Inc. v. Nation’s Foodservice, Inc., 710 F.2d 1565,
1571, 218 USPQ 390, 396 (Fed. Cir. 1983)); TMEP §1207.01(d)(ii). The Trademark Trial and Appeal Board
stated as follows:

[A]pplicant’s assertion that it is unaware of any actual confusion occurring as a result of the
contemporaneous use of the marks of applicant and registrant is of little probative value in an
ex parte proceeding such as this where we have no evidence pertaining to the nature and extent
of the use by applicant and registrant (and thus cannot ascertain whether there has been ample
opportunity for confusion to arise, if it were going to); and the registrant has no chance to be
heard from (at least in the absence of a consent agreement, which applicant has not submitted
in this case).

In re Kangaroos U.S.A., 223 USPQ 1025, 1026-27 (TTAB 1984).



Here, applicant’s evidence of its own use of the mark cannot demonstrate the scope of usage by
registrant. Thus, applicant’s argument of a lack of actual confusion cannot be dispositive in this matter.

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the
Board will be notified to resume the appeal. See TMEP §715.04(a).

If no appeal has been filed and time remains in the six-month response period to the final Office action,
applicant has the remainder of the response period to (1) comply with and/or overcome any
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board. TMEP
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3). The filing of a request for reconsideration does not stay
or extend the time for filing an appeal. 37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).

/chrisreams/

Trademark Examining Attorney
Law Office 102

5712727815

Christopher.reams@uspto.gov
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