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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
 

U.S. APPLICATION SERIAL NO. 86190311 

 

MARK: CREATIVE GIG  

 

          

*86190311*  

CORRESPONDENT ADDRESS: 
       MATTHEW H SWYERS  

       THE TRADEMARK COMPANY  

       344 MAPLE AVE W PMB 151 

       VIENNA, VA 22180  

         

  
GENERAL TRADEMARK INFORMATION: 

http://www.uspto.gov/trademarks/index.jsp   

 

TTAB INFORMATION: 

http://www.uspto.gov/trademarks/process/appeal/index.js
p    

APPLICANT: Ledwick Enterprises, LLC  

  

CORRESPONDENT’S REFERENCE/DOCKET NO:   

       N/A          

CORRESPONDENT E-MAIL ADDRESS:   

       admin@thetrademarkcompany.com 

 

 

EXAMINING ATTORNEY’S APPEAL BRIEF 

 

 

 

Applicant, Ledwick Enterprises, LLC., has appealed the trademark examining attorney's final refusal to 

register the mark “CREATIVE GIG”, for “operating on-line market-place for hiring creative professionals 

on a contract basis”, on the grounds that the mark is confusingly similar under Trademark Act Section 



2(d), 15 U.S.C. §1052(d); and descriptive under Trademark Act Section 2(e)(1), 15 U.S.C. Section 

1052(e)(1). 

 

FACTS. 

On February 11, 2014, the present application was filed on the Principal register, based on Section 1(b), 

intent to use. 

On May 02, 2014, the trademark examining attorney issued a Section 2(d) refusal, based on U.S. 

Registration No. 4220143, for the mark “GIG” and U.S Registration No. 4270491, for the mark “GIGS”; 

and issued a descriptiveness refusal.  Applicant was provided information regarding amending the 

Supplemental Register, once an acceptable Allegation of Use was filed.  And information was provided 

regarding submitting a disclaimer of “GIG”, even if application was amended to the Supplemental 

Register 

On November 06, 2014, applicant’s counsel responding making arguments against the Section 2(d) and 

Section 2(e)(1) refusals.  A disclaimer of “GIG” was not made of record. 

On November 24, 2014, the trademark examining attorney issued a Final refusal a based on both 

Section 2(d) and Section 2(e)(1). 

 

ISSUES ON APPEAL 

 

The issues on appeal are whether applicant’s applied-for mark “CREATIVE GIG” is confusingly similar to 

the cited registrants mark, “GIG” under Trademark Act Section 2(d), 15 U.S.C. §1052(d); and whether 

applicant’s applied-for mark is merely descriptive of the services, under Trademark Act Section 2(e)(1), 

15 U.S.C. §1052(e)(1). 

 

 

Section 2(d) Refusal, under Trademark Act Section 2(d), 15 U.S.C. §1052(d); 



 

Applicant’s applied-for mark “CREATIVE GIG”, in standard characters, for “operating on-line marketplace 

for hiring creative professionals on a contract basis”, in International Class 035, is confusingly similar to 

the cited registrant’s marks “GIG” (U.S. Registration No. 4220143) in standard characters, for “operating 

on-line marketplaces for sellers of goods and/or services” in International Class 035; “GIGS” (U.S. 

Registration No. 4270491) in standard characters, for “operating on-line marketplaces for sellers of 

goods and/or services” in International Class 035. 

 

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark 

that it is likely a potential consumer would be confused, mistaken, or deceived as to the source of the 

goods and/or services of the applicant and registrant.  See 15 U.S.C. §1052(d).  A determination of 

likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In 

re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this 

determination.  Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 

(Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d 1471, 

1474 (Fed. Cir. 2000)).  Not all the du Pont factors, however, are necessarily relevant or of equal weight, 

and any one of the factors may control in a given case, depending upon the evidence of record.  

Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at 1260; In re Majestic 

Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de 

Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567. 

In any likelihood of confusion determination, two key considerations are similarity of the marks and 

similarity or relatedness of the goods and/or services.  Syndicat Des Proprietaires Viticulteurs De 

Chateauneuf-Du-Pape v. Pasquier DesVignes, 107 USPQ2d 1930, 1938 (TTAB 2013) (citing Federated 

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103, 192 USPQ 24, 29 (C.C.P.A. 1976)); In re Iolo 

Techs., LLC, 95 USPQ2d 1498, 1499 (TTAB 2010); see TMEP §1207.01.  That is, the marks are compared 

in their entireties for similarities in appearance, sound, connotation, and commercial impression.  In re 

Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting In re E. I. du Pont de 

Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973)); TMEP §1207.01(b)-(b)(v).  

Additionally, the goods and/or services are compared to determine whether they are similar or 

commercially related or travel in the same trade channels.  See Coach Servs., Inc. v. Triumph Learning 



LLC, 668 F.3d 1356, 1369-71, 101 USPQ2d 1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc. v. Kappa 

Books, Inc., 308 F.3d 1156, 1165, 64 USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §1207.01, (a)(vi). 

 

In this case, the following factors are the most relevant:  similarity of the marks, similarity and nature of 

the goods and/or services, and similarity of the trade channels of the goods and/or services.  See In re 

Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Dakin’s Miniatures 

Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq. 

 

The Marks 

The applicant’s applied-for mark is nothing more than the cited registrant’s marks with the addition of 

the descriptive term “CREATIVE”.  The fact that Registration No. 4270491 contains an “S”, (“GIGS”) is not 

so significant as to overcome the potential for confusion.    Adding a term to a registered mark generally 

does not obviate the similarity between the compared marks, as in the present case, nor does it 

overcome a likelihood of confusion under Section 2(d).  See Coca-Cola Bottling Co. v. Jos. E. Seagram & 

Sons, Inc., 526 F.2d 556, 557, 188 USPQ 105, 106 (C.C.P.A. 1975) (finding BENGAL and BENGAL LANCER 

and design confusingly similar); In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1269 (TTAB 2009) 

(finding TITAN and VANTAGE TITAN confusingly similar); In re El Torito Rests., Inc., 9 USPQ2d 2002, 2004 

(TTAB 1988) (finding MACHO and MACHO COMBOS confusingly similar); TMEP §1207.01(b)(iii).  In the 

present case, the marks are identical in part. 

 

Applicant’s counsel argues that the marks “GIG” and “GIGS” have multiple meanings.  While this may be 

true, these “multiple meanings” would also apply to the applicant’s applied-for mark.  Counsel attaches 

new evidence from Wikipedia ®.  TMEP Section 710.01(b) provides the following: 

With respect to evidence taken from the online Wikipedia® encyclopedia, at www.wikipedia.org, the 

Board has noted that “[t]here are inherent problems regarding the reliability of Wikipedia entries 

because Wikipedia is a collaborative website that permits anyone to edit the entries,” and has stated 

as follows: 



[T]he Board will consider evidence taken from Wikipedia so long as the non-offering party 
has an opportunity to rebut that evidence by submitting other evidence that may call into 
question the accuracy of the particular Wikipedia information.  Our consideration of 
Wikipedia evidence is with the recognition of the limitations inherent with Wikipedia (e.g., 
that anyone can edit it and submit intentionally false or erroneous information).... 

 

As a collaborative online encyclopedia, Wikipedia is a secondary source of information or a 

compilation based on other sources.  As recommended by the editors of Wikipedia, the information in 

a particular article should be corroborated.  The better practice with respect to Wikipedia evidence is 

to corroborate the information with other reliable sources, including Wikipedia’s sources.   In re IP 

Carrier Consulting Grp., 84 USPQ2d 1028, 1032–33 (TTAB 2007). 

Applicant has submitted new evidence with its appeal brief.  Specifically, the above referenced 

Wikipedia®  evidence.  While the record in an application should be complete prior to the filing of an 

appeal, the examining attorney has no objection to this Wikipedia® submission due to lack of the 

reliability of such.  37 C.F.R. §2.142(d); TBMP §§1203.02(e), 1207.01; TMEP §710.01(c).   

It is noted, the Wikipedia® pages of record do not contain any content. 

 

The meaning of the term “GIG” and “GIGS” has been clearly established in the trademark examining 

attorney office action dated, May 21, 2014.  The intent of the both the applicant and the registrant is 

that “GIG” refers work that that is performed for money, especially by someone that is self-employed. 

The meaning of “GIG” will be discussed further in the Section 2(e)(1) section of this Appeal Brief. 

 

The Services 

Applicant's services are "operating on-line marketplace for hiring creative professionals on a contract 

basis", in International Class 035. The cited registrant’s services are "operating on-line marketplaces for 

sellers of goods and/or services" in International Class 035. 

Counsel argues that the registrant’s identification of services is broad enough to include “… categories, 

such as cars, used furniture, childcare, apparel, psychics, and bicycle repair.” [Applicant’s Appeal Brief 



page 11].  Counsel goes on to state that this same broad identification of services “… is not the type of 

online marketplace which would offer specialized information and networking for creative professionals 

seeking to be hired on a contract basis,...”.   This statement is simply not accurate.  The registrant’s 

services could most certainly include hiring creative professionals.  In fact, the registrant’s specimens 

(November 03, 2010, Registration No. 4220143) provide the following: 

Friendswith4leg:  I will create a whimsical illustration of your pet for $5.  I will create a whimsical 

illustration of your pet in a graphic shape style like the sample shown. 

 

Applicant’s counsel goes on to argue that the registrant’s services are to be interpreted as general goods 

and services.   While it is not certain what counsel is attempting to establish by the characterization of 

“general goods and services” the fact is, that the registrant’s broad identification of services could 

include those “hiring creative professional on a contract basis. 

 

With respect to applicant’s and registrant’s services, the question of likelihood of confusion is 

determined based on the description of the services stated in the application and registration at issue, 

not on extrinsic evidence of actual use.  See Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 

1317, 1323, 110 USPQ2d 1157, 1162 (Fed. Cir. 2014) (quoting Octocom Sys. Inc. v. Hous. Computers 

Servs. Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990)).   

 

Absent restrictions in the registration, the identified services are “presumed to travel in the same 

channels of trade to the same class of purchasers.”  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 

1905, 1908 (Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 

USPQ2d 1001, 1005 (Fed. Cir. 2002)).  Additionally, unrestricted and broad identifications are presumed 

to encompass all goods and/or services of the type described.  See In re Jump Designs, LLC, 80 USPQ2d 

1370, 1374 (TTAB 2006) (citing In re Elbaum, 211 USPQ 639, 640 (TTAB 1981)); In re Linkvest S.A., 24 

USPQ2d 1716, 1716 (TTAB 1992).   

 



In this case, the identification set forth in the registrations have has no restrictions as to nature, type, 

channels of trade, or classes of purchasers.  Therefore, it is presumed that these services travel in all 

normal channels of trade, and are available to the same class of purchasers.  Further, the registrations 

use broad wording to describe the services and this wording is presumed to encompass all services of 

the type described, including those in applicant’s more defined identification. 

 

With regard to the potential buyers of the applicant’s and registrant’s services, it has not been 

established that online purchasers are considered to “highly sophisticated consumers” as is argued by 

counsel [Applicant’s Appeal Brief page 12]; nor that online consumers are likely to be seeking lower 

prices than are available in tradition stores.  [Applicant’s Appeal Brief pages 12-13].  Applicant’s counsel 

then argues that the applicant’s online consumers are not only sophisticated but are likely to have larger 

budgets and be willing to invest large amount of money in order to obtain a high quality products.   

Regardless of whether or not a particular consumer has a generous budget, when searching for goods 

and/or services, it can be argued that most consumers like a bargain. 

 

 

Section 2(e)(1) Refusal, Trademark Act Section 2(e)(1), 15 U.S.C. §1052(e)(1). 

 

Applicant’s applied-for mark “CREATIVE GIG” is merely descriptive of the identified services “operating 

on-line marketplace for hiring creative professionals on a contract basis” [emphasis added.] 

A mark is merely descriptive if it describes an ingredient, quality, characteristic, function, feature, 

purpose, or use of an applicant’s goods and/or services.  TMEP §1209.01(b); see, e.g., DuoProSS 

Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 1247, 1251, 103 USPQ2d 1753, 1755 (Fed. Cir. 

2012) (quoting In re Oppedahl & Larson LLP, 373 F.3d 1171, 1173, 71 USPQ2d 1370, 1371 (Fed. Cir. 

2004)); In re Steelbuilding.com, 415 F.3d 1293, 1297, 75 USPQ2d 1420, 1421 (Fed. Cir. 2005) (citing 

Estate of P.D. Beckwith, Inc. v. Comm’r of Patents, 252 U.S. 538, 543 (1920)).   

 



Applicant’s online marketplace will feature creative professionals for hire for a specific project and/or 

for a specific amount of time, i.e., a GIG. 

 

As was provided in the trademark examining attorney’s initial office action, May 21, 2014,  

A gig  is a piece of work that you do for money, especially if you are self-employed 

http://www.macmillandictionary.com/dictionary/american/gig_1 

 

Applicant’s website provides the following: 

  The Marketplace for Creative Freelancers 

[emphasis added] 

http://www.creativegig.com/ 

this page, attached to the May 21, 2014 Office action, is apparently no longer online. 

 

The following was also originally provided in the May 21, 2015 Office action. 

 

When most people think of people who work gigs, images of musicians and freelancers are the first to 
pop up. But believe it or not, many more seemingly regular folks are working gigs these days. I heard a 
story on NPR last week that spoke to Tina Brown, founder of TheDailyBeast.com and she called it the 
gig economy 

 

http://genxfinance.com/are-you-part-of-the-gig-economy-if-not-you-might-want-to-start-thinking-
about-it-now/ 

 

in the old "job" economy and in the new "gig" economy helps explain the our large surplus of 
unemployed job-seekers. 

 



In this sense Mr Rushkoff is right that "job creation" is a misguided policy goal. What underworked 
Americans need first of all is economic growth that increases demand for labour.  To the extent that 
ours remains predominantly a jobs economy, growth naturally creates jobs. But the really important 
thing is that growth creates opportunities for work. Second, we need modernised policy that makes 
working in the gig economy less risky and thus more attractive. This needs to be done not only 
because well-defined jobs are slowly evaporating—as Arnold Kling puts it, "if a job can be defined, it 
can be automated or outsourced"—but also because the transition to the gig economy holds out the 
possibility of lives enriched by greater independence, creativity and dignity. 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=5&ved=0CEMQFjAE&url
=http%3A%2F%2Fwww.economist.com%2Fblogs%2Fdemocracyinamerica%2F2011%2F09%2Flabour-
markets&ei=ITp6U8SoBtGzsAS1roG4Bw&usg=AFQjCNGX17GNd8IJYL1SoFtDHa-xCJRFtg 

 

 

 

Additionally, in applicant’s November 06, 2014 response are page(s) from applicant’s website (please 

see attached page).  This page contains the following: 

+NEW GIG 

SHOP SECTION     GIGS 

 

Applicant refers to its contract work as GIGS. 

 

The applicant’s applied-for mark is not simply suggestive.  The work is considered a GIG and is creative in 

nature. Therefore the applied-for mark “CREATIVE GIG” is descriptive of services provided via an on-line 

marketplace which facilitates the hiring of creative professionals. 

 

 

CONCLUSION 



Based on the arguments and evidenced provided and referenced herein it is respectfully requested that 

the Board affirm the refusals to register the applied-for mark on the Principal Registered mark under  

Trademark Act Section 2(d) and Trademark Act Section 2(e)(1).  

 

 

 

 

 

 

 

 Respectfully submitted, 
 
 

/Linda E. Blohm/ 

Trademark Examining Attorney 

Law Office 110 

linda.blohm@uspto.gov 

phone: 571.272.9129 

Fax: 571.273.9110  

 

 

Chris A. F. Pedersen 

Managing Attorney 

Law Office 110 

 

 

 



  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 


