
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA698457
Filing date: 09/25/2015

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 86185707

Applicant Fuel Industries Inc.

Applied for Mark BRODDCAST

Correspondence
Address

CANDICE E KIM
GREENBERG TRAURIG LLP
1840 CENTURY PARK E
LOS ANGELES, CA 90067-2101
UNITED STATES
gtipmail@gtlaw.com, kimce@gtlaw.com, laipmail@gtlaw.com

Submission Appeal Brief

Attachments 132306800_1.pdf(483076 bytes )
Exhibits A-B.pdf(2602242 bytes )
Exhibit C.pdf(5835342 bytes )

Filer's Name Candice E. Kim

Filer's e-mail kimce@gtlaw.com, gtipmail@gtlaw.com, joynerj@gtlaw.com

Signature /cek/

Date 09/25/2015

http://estta.uspto.gov


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In re U.S. Trademark Application  ) 
      ) 
Applicant:  Fuel Industries, Inc.    )   Examining Attorney:  Raul Cordova 
             ) 
Serial No.:  86/185,707    )   Law Office:   114 

) 
Filed:  February 5, 2014    )   Our Ref. No.:   136252.012100 
      ) 
Mark: BRODDCAST    ) 
 
      
 
 
 

APPLICANT’S APPEAL BRIEF 

 



 2 

TABLE OF CONTENTS 
 

I.   FACTUAL BACKGROUND .......................................................................................................... 5 

II.   ISSUE PRESENTED ....................................................................................................................... 7 

III.   ARGUMENTS .................................................................................................................................. 7 

A. Applicant's Mark is Not Merely Descriptive, but Suggestive at Best ................................. 8 
 

B. The Examiner’s Evidence Does Not Support a Finding of Mere Descriptiveness ........... 12 
 

C. Applicant's Mark is a Double Entendre ............................................................................ 14 
 

D. The PTO's Treatment of the Wording "Broadcast" for Similarly-Situated Marks ........... 16 
 

E. The Examining Attorney Erred by Failing to Resolve Any Doubt as to  
 Descriptiveness in Applicant’s Favor. .............................................................................. 18 

 
IV.  CONCLUSION ............................................................................................................................... 19 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 3 

TABLE OF AUTHORITIES 

 Page(s) 

Federal and T.T.A.B. Cases 

In re Abcor Development Corp., 
588 F.2d 811, 200 U.S.P.Q. 215 (C.C.P.A. 1978) .................................................................................. 8 

In re Aid Labs, Inc., 
221 U.S.P.Q. 1215 (T.T.A.B. 1983) ..................................................................................................... 18 

In re Atavio, 
25 U.S.P.Q.2d 1361 (T.T.A.B. 1992) ................................................................................................... 18 

Bellsouth Corp. v. Planum Technology Corp., 
14 U.S.P.Q.2d 1555 (T.T.A.B. 1990) ................................................................................................... 10 

Blisscraft of Hollywood v. United Plastics Co., 
294 F.2d 694, 131 U.S.P.Q. 55 (2d Cir. 1961) ........................................................................... 8, 11, 12 

Bose Corporation v. International Jensen Incorporated, 
22 U.S.P.Q.2d 1704 (Fed. Cir. 1992) ................................................................................................... 10 

In re George Weston Ltd., 
228 U.S.P.Q. 57 (T.T.A.B. 1985) ......................................................................................................... 18 

In re Gourmet Bakers, Inc., 
173 U.S.P.Q. 565 (T.T.A.B. 1972) ....................................................................................................... 18 

In re Grand Metropolitan Foodservice, Inc., 
30 U.S.P.Q.2d 1974 (T.T.A.B. 1994) ............................................................................................. 14, 18 

In re Hester Indus., Inc., 
230 U.S.P.Q. 797 (T.T.A.B. 1986) ....................................................................................................... 18 

In re Hunt, 
132 U.S.P.Q. 564 (T.T.A.B. 1962) ....................................................................................................... 11 

In re Merrill Lynch, Pierce, Fenner & Smith Inc., 
4 U.S.P.Q.2d 1141 (Fed. Cir. 1987) ..................................................................................................... 12 

In re Michael W. Arlen, 
Ser. Nos. 85/135,800 and 85/180,298 (T.T.A.B. 2012) ....................................................................... 15 

In re Mobile Ray, Inc., 
224 U.S.P.Q. 247 (T.T.A.B. 1984) ....................................................................................................... 18 

In re Pennwalt Corp., 
173 U.S.P.Q. 317 (T.T.A.B. 1972) ....................................................................................................... 18 



 4 

In re Quick-Print Copy Shop, Inc., 
205 U.S.P.Q. 505 (C.C.P.A. 1980) ....................................................................................................... 12 

In re Reynolds Metals Company, 
480 F.2d 902, 178 U.S.P.Q. 296 (C.C.P.A. 1973) ................................................................................ 10 

Stix Prods., Inc. v. United Merchants & Mfrs., Inc., 
160 U.S.P.Q. 777 (S.D.N.Y. 1968) ........................................................................................................ 8 

In re Tea and Sympathy, Inc., 
Ser. No. 77/054,914 (T.T.A.B. 2008) ..................................................................................................... 5 

In re TMS Corp. of the Americas, 
200 U.S.P.Q. 57 (T.T.A.B. 1978) ....................................................................................................... 8, 8 

Zobmondo Entm’t, LLC v. Falls Media, LLC, 
602 F.3d 1108 (9th Circ. 2010) .............................................................................................................. 8 

Federal Statutes 

15 U.S.C. § 1052(e)(1) ("Trademark Act")........................................................................................... 5, 6, 7 

Other Authorities 

J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, § 11:51 (4th 
Ed. 2011) .............................................................................................................................................. 18 

Trademark Manual of Examining Procedure § 1209.03 ............................................................................. 14 

Trademark Manual of Examining Procedure § 1213.05 ............................................................................. 14 

 
 



 5 

APPLICANT’S APPEAL BRIEF 
 

Fuel Industries, Inc. (“Applicant”) respectfully appeals the final refusal to register Application 

Ser. No. 86/185,707 for its mark BRODDCAST (“Applicant’s Mark”) for use in connection with 

“multimedia software for digital content creation of entertainment videos using electronic media; 

multimedia software for digital video recording, editing and playback of videos; multimedia; [sic] 

software for digital recording, editing and playback of entertainment videos; downloadable software for 

digital recording, editing and playback of entertainment videos” in Class 9 (the “Application”).1  The 

Examining Attorney issued a final refusal of registration under Trademark Act Section 2(e)(1), 15 U.S.C. 

§ 1052(e)(1), based on his view that the applied-for mark is merely descriptive of Applicant’s goods.   

I.  FACTUAL BACKGROUND 

 On February 5, 2014, Applicant applied to register, on an intent-to-use basis, the mark 

BRODDCAST for use in connection with “multimedia software for digital content creation of 

entertainment videos using electronic media or information via the Internet; multimedia software for 

digital video recording, editing and playback of videos; multimedia software for digital recording, editing 

and playback of entertainment videos; computer software applications for use in electronic transmission 

of videos, text, images, and other visual works for use with computers, computer peripherals, wireless 

devices, and cellular and mobile telephones; downloadable software for digital recording, editing and 

playback of entertainment videos” in Class 9.   

On May 20, 2014, the Examining Attorney issued a non-final office action refusing registration 

under Trademark Act Section 2(e)(1).  The Examining Attorney’s sole evidence consisted of dictionary 

definitions for the wording “broadcast” and references to third-party companies that appear to use some 

type of software for its broadcasting capabilities.   

                                                 
1 A semi-colon after the wording “multimedia” in the ID appears to have been inadvertently added.  The correct ID 
should read as follows: 
 

multimedia software for digital content creation of entertainment videos using electronic media; 
multimedia software for digital video recording, editing and playback of videos; multimedia software for 
digital recording, editing and playback of entertainment videos; downloadable software for digital 
recording, editing and playback of entertainment videos  
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On November 20, 2014, Applicant timely submitted its response to the non-final office action 

arguing, among other things, that the mark BRODDCAST is not merely descriptive because consumers 

encountering the mark would have to engage in a multistage reasoning process or imagination in order to 

determine what the mark BRODDCAST, spelled in such a peculiar way, has to do with digital content 

creation, namely digital puppetry.  Applicant also pointed out that Applicant’s Mark is a double entendre.   

On December 19, 2014, the Examining Attorney issued a final office action, maintaining his 

refusal under Trademark Act Section 2(e)(1).  In this final office action, the Examiner added a new 

dictionary entry for the term “broadcast” that is broader than the traditional definition of the word.  The 

Examiner also included references to Applicant’s webpage to support his view that the mark is merely 

descriptive.  The Examiner reasoned that because Applicant’s digital puppetry tool gives users the ability 

to record live sketches and upload the sketches on to YouTube or other social media websites, this 

constituted a “broadcast” and supported his position that the BRODDCAST mark is merely descriptive.        

 On June 19, 2015, Applicant timely filed its Request for Reconsideration concurrently with its 

Notice of Appeal to the Trademark Trial and Appeal Board (the “Board”).  In its Request for 

Reconsideration, Applicant argued that the BRODDCAST mark was not merely descriptive of the goods 

because Applicant’s goods are not “broadcasting,” Applicant’s Mark is whimsical and requires multistage 

reasoning to understand what it means in connection with Applicant’s goods, the Examiner provided no 

support for his conclusory determination that consumers would not view Applicant’s Mark as a double 

entendre, and that any doubt as to descriptiveness should be resolved in Applicant’s favor.  In addition, in 

an attempt to further assuage the Examiner’s concerns, Applicant submitted, in the alternative, an 

amendment to its ID to delete the portions of its ID that the Examiner could have found objectionable, 

based on the definition of “broadcast” presented by the Examiner.  Specifically, Applicant revised its ID 

as follows:  

multimedia software for digital content creation of entertainment videos using electronic 
media or information via the Internet; multimedia software for digital video recording, 
editing and playback of videos; multimedia software for digital recording, editing and 
playback of entertainment videos; computer software applications for use in electronic 
transmission of videos, text, images, and other visual works for use with computers, 
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computer peripherals, wireless devices, and cellular and mobile telephones; 
downloadable software for digital recording, editing and playback of entertainment 
videos 
 

Therefore, the ID now reads: 
 
multimedia software for digital content creation of entertainment videos using electronic 
media; multimedia software for digital video recording, editing and playback of videos; 
multimedia software for digital recording, editing and playback of entertainment videos; 
downloadable software for digital recording, editing and playback of entertainment 
videos 
 

Applicant argued that the revised ID made no reference to any posting, uploading or transmitting 

capabilities and therefore the wording “broadcast” could not be considered merely descriptive of any of 

the remaining goods.   

The Examiner, however, remained unconvinced, and on July 24, 2015, denied Applicant’s 

Request for Reconsideration, necessitating this Appeal to the Board. 

II. ISSUE PRESENTED 

Whether Applicant’s applied-for mark, BRODDCAST, is merely descriptive of “multimedia 

software for digital content creation of entertainment videos using electronic media; multimedia software 

for digital video recording, editing and playback of videos; multimedia software for digital recording, 

editing and playback of entertainment videos; downloadable software for digital recording, editing and 

playback of entertainment videos” in Class 9.  

III.   ARGUMENTS 

 At the outset Applicant notes that Applicant’s related application, Application Ser. No. 

86/388,876 for the mark BRODDCAST and Design for the identical goods listed in the subject 

Application, Ser. No. 86/185,707, was approved for publication without a disclaimer or a 2(f) 

declaration.2  The application published on August 25, 2015.  The BRODDCAST and Design mark is 

shown immediately below:  

                                                 
2 Applicant also maintains Application Ser. No. 86/388,879 for the BRODDCAST Design Mark in Class 28, which 
was also approved for publication without a disclaimer or 2(f) declaration. 
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(the “BRODDCAST Design Mark”).  Attached as Exhibit A is a copy of the TSDR status report for Ser. 

No. 86/388,876.  Therefore, a different Examiner concluded that the mark BRODDCAST is not merely 

descriptive of the goods in the present Application, casting, at least, some doubt as to the mere descriptive 

nature of Applicant’s Mark in connection with the goods in the Application.  In accordance with well-

established precedent, such doubt should be resolved in Applicant’s favor.    

A. Applicant’s Mark is Not Merely Descriptive, but Suggestive at Worst. 
 

A term is descriptive if it forthwith conveys an immediate idea of ingredients, qualities, or 

characteristics of the goods (or services).”  In re TMS Corp. of the Americas, 200 U.S.P.Q. 57, 58 

(T.T.A.B. 1978)(quoting Stix Prods., Inc. v. United Merchants & Mfrs., Inc., 160 U.S.P.Q. 777, 785 

(S.D.N.Y. 1968).  If the relevant purchasing consumers are required to engage in a multistage reasoning 

process to understand the nature of the goods or services, the mark then does not give an “immediate idea 

of an ingredient, quality, characteristic, feature, function, purpose or use of the goods or services.” In re 

Abcor Development Corp., 588 F.2d 811, 200 U.S.P.Q. 215, 217-18 (C.C.P.A. 1978).      

Applicant’s BRODDCAST mark is used in connection with a content creation and digital 

puppetry application software where a character’s mouth movements mimic the actor in real-time, 

allowing creators to record live sketches of their movements with digital puppets.  The software 

application allows users to control digital puppets and create their own content through a gesture-based 

interface and then post the content onto Facebook, YouTube, Everyplay, or Broddcast.com.  The software 

application is equipped with more than 25 pre-built and fully customizable puppets, 400,000 feature 

combinations (e.g., body types, eyes, ears, noses, hair and accessories), and more than 15 equally 

customizable background sets, including a newsroom, castle, haunted house, doctor’s office, and press 
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conference.  A key feature of the software is its proprietary voice-recognition technology that lets users 

make the puppet characters mimic the mouth movements of an actor in real time.   

The wording “ODD” and “CAST” in Applicant’s Mark refer to the odd puppet cast of characters 

available in Applicant’s software application and shown immediately below.   

 

Applicant frequently displays its mark as “BrODDcast” (see BRODDCAST Design Mark), emphasizing 

the wording “ODD” in Applicant’s Mark, which creates a fun visual image tied to its use of unusual and 

whimsical puppet characters.  An example of Applicant’s BRODDCAST Design Mark is shown below.    

 

Attached as Exhibit B are snapshots taken from Applicant’s website explaining Applicant’s application 

software used under its BRODDCAST Mark and BRODDCAST Design Mark (available at 

www.broddcast.com and at www.fuelentertainment.com/projects/broddcast).   

In order to be labeled “descriptive,” a word or phrase must give some “reasonably accurate” or 

“tolerably distinct” knowledge… as to what that product is made of.”  Blisscraft of Hollywood v. United 

Plastics Co., 294 F.2d 694, 699 (2d Cir. 1961).  If, by contrast, a consumer is required to “use 

imagination or any type of multistage reasoning to understand the mark’s significance,” the mark is 

http://www.broddcast.com/
http://www.fuelentertainment.com/projects/broddcast
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considered suggestive rather than descriptive.  Zobmondo Entm’t, LLC v. Falls Media, LLC, 602 F.3d 

1108, 1114 (9th Cir. 2010).   

The wording BRODDCAST does not describe a feature of Applicant’s goods to any “reasonably 

accurate” degree.  As used by Applicant, the mark BRODDCAST is not merely descriptive because it 

does not immediately communicate to the consumer any qualities or characteristics of Applicant’s goods.  

A consumer encountering Applicant’s BRODDCAST mark in connection with the goods would have to 

stop and engage in a multistage reasoning process to determine what is meant by BRODDCAST.  Since 

Applicant’s digital puppetry software application has nothing to do with “broadcasting” on television or 

radio (the traditional definition of “broadcast”), consumers would have to use multistage reasoning in 

order to understand the mark’s significance, particularly given the unique spelling.  Applicant’s 

misspelling and display of the mark as “BrODDcast,” emphasizes the wording “ODD” in Applicant’s 

Mark and creates a fun visual image tied to its use of unusual and whimsical puppet characters.  Taken in 

this context, consumers would have to stop and think about what BRODDCAST actually means, why it is 

spelled and displayed in this peculiar manner, and what BRODDCAST has to do with a software 

application that allows a user to tool around with digital puppets and create content.   

  Even assuming arguendo that some information is conveyed, this does not render the mark 

merely descriptive but suggestive if one must exercise a “modicum of imagination or thought before one 

is able to determine the nature of applicant’s product.”  See Bellsouth Corp. v. Planum Technology Corp., 

14 U.S.P.Q.2d 1555, 1556 (T.T.A.B. 1990) (holding PHONE FORWARD to be suggestive of a call 

forwarding service because “the meaning conveyed by applicant’s mark is not immediate or direct”).  

Therefore, one may be informed by suggestion as well as by description.  In re Reynolds Metals Company, 

480 F.2d 902, 178 U.S.P.Q. 296 (C.C.P.A. 1973).  In other words, the terms “descriptive” and 

“suggestive” are not mutually exclusive.  There is some description in any suggestion or the suggestive 

process does not occur. 

In Bose Corporation v. International Jensen Incorporated, the Board held that the mark 

ACOUSTIC RESEARCH is not merely descriptive for speaker units and turntables for phonographs 
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because the mark does not describe a feature of the goods (emphasis in original).  22 U.S.P.Q.2d 1704 

(Fed. Cir. 1992).    The Board stated that the words “acoustic research” describe the engineering activity 

that preceded the development of speaker units and turntables for phonographs (emphasis added).  Id.  

Hence, the Board concluded that the mark ACOUSTIC RESEARCH does not convey any “information, 

regarding a function, or purpose, or use of the goods.”  Id.  Nor did it convey “information about any 

properties of the goods.”  Id.  The Board explained:   

While we have no difficulty in accepting that the initial step in the production of 
applicant’s loudspeakers and turntables is the carrying out of acoustical or 
acoustic research, we are not persuaded on this record that the term ACOUSTIC 
RESEARCH, taken in its entirety, immediately conveys information about a 
characteristic, quality, ingredient or purpose of applicant’s goods. 

 
Similarly, the wording BRODDCAST does not describe a feature of Applicant’s goods to any reasonably 

accurate degree.  Applicant’s goods are not “broadcasting” and the fact that a user can post online content 

created with Applicant’s software application is entirely ancillary.  Consumers would not readily 

understand what is meant by BRODDCAST in connection with a software application for digital 

puppetry.  Moreover, Applicant itself does not provide “broadcasting” capabilities, but allows users to 

create content that the user may post online through various social media outlets.  Hence, Applicant’s 

software for content creation precedes the “broadcasting.”  Accordingly, the wording “broadcasting” 

cannot be considered merely descriptive of Applicant’s goods.  See also, e.g., In re Hunt, 132 U.S.P.Q. 

564 (T.T.A.B. 1962)(While the record shows that applicant’s service is concerned primarily with 

arranging for marriages between interested persons, it is manifest that applicant itself does not make 

marriage proposals.  The term ‘MARRIAGE PROPONENTS’ therefore is considered to be no more than 

suggestive of the nature of applicant’s services.).   

 Because the mark BRODDCAST does not immediately inform consumers of the features, 

qualities, or characteristics of Applicant’s goods, and the significance of the word in relation to 

Applicant’s goods is not readily apparent, Applicant’s Mark is cannot be considered merely descriptive, 

and is at worst, suggestive, and eligible for registration on the Principal Register. 
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B. The Examiner’s Evidence Does Not Support a Finding of Mere Descriptiveness. 
 

The Examining Attorney bears the burden of showing that a mark is merely descriptive of the 

relevant goods or services.  See In re Merrill Lynch, Pierce, Fenner & Smith Inc., 4 U.S.P.Q.2d 1141, 

1143 (Fed. Cir. 1987).   A mark is “merely descriptive” if it serves no other purpose or function than to 

describe the goods.  In re Quick-Print Copy Shop, Inc., 205 U.S.P.Q. 505, 507 (C.C.P.A. 1980)(holding 

that merely descriptive means “only” descriptive)(emphasis added).  Therefore in categorizing trademarks, 

the inquiry is not whether the mark is descriptive, but whether the mark is merely or only descriptive with 

respect to such goods and services.  Moreover, unless a mark gives reasonably accurate knowledge of the 

characteristics of a product or service, the mark does not fall within the trademark law definition of 

descriptiveness.  Blisscraft of Hollywood v. United Plastics Co., 131 U.S.P.Q. 55 (2d Cir. 1961).   

The Examiner reasons that BRODDCAST is the phonetic equivalent of the wording “broadcast” 

and provides dictionary definitions for the word “broadcast” as follows: i) made public by means of radio 

or television; ii) of or relating to radio or television broadcasting; and iii) to send out (signals, programs, 

etc.) by radio or television.  The Examiner later included an additional dictionary definition for the word 

“broadcast” to mean “to communicate or transmit a signal, a message, or content, such as audio or video 

programming, to numerous recipients simultaneously over a communication network.”  See Office 

Actions dated May 20, 2014 and December 19, 2014.  The Examiner also included webpages from third-

party broadcasting companies that use some form of software to support his position that “broadcast” is 

merely descriptive of content creating software.  Id.  The Examiner reasoned that because Applicant’s 

goods consist of software that allow creating, recording, and editing of videos, and allowed for posting of 

such videos online, that these goods are of the type used in the broadcasting industry, and therefor 

summarily concluded that Applicant’s Mark is merely descriptive.  The Examiner also universally stated 

that the broadcast industry is particularly reliant on computer software for developing its product.  The 

Examiner’s evidence does not support a finding of mere descriptiveness.   

First, none of the definitions that the Examiner provided for the wording “broadcast” apply to 

Applicant’s goods.  The definitions of “broadcast” do not inform consumers as to what goods are offered 
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by the Applicant under its mark because Applicant’s goods are not “broadcasting” nor does Applicant 

provide broadcasting capabilities through its software application.  Applicant’s software application has 

nothing to do with radio or television or making “public by means of radio or television” nor does 

Applicant’s software application itself “communicate or transmit a signal, a message, or content, such as 

audio or video programming, to numerous recipients simultaneously over a communication network.”  

Rather, the software application allows users to play by creating content through a tool allowing them to 

control digital puppets.  Once the content is created and recorded, a user may do with the video as he or 

she pleases, much like any photo app or any other app that allows users to create, manipulate, and save 

content, and then send the content to another user or upload it onto social media.  Simply characterizing 

Applicant’s Mark as merely descriptive because it is compatible with third-party apps that allow created 

content and videos to be uploaded is far too attenuated and is a mischaracterization of Applicant’s product, 

which is a content creation tool using digital puppetry. 

  Second, the Examiner did not provide any third-party uses of similar software applications using 

the term “broadcast.”  The Examiner simply provided examples of various types of software that can be 

used in the broadcasting industry and concluded that because the broadcasting industry uses some type of 

software to create content, the mark BRODDCAST is merely descriptive.  This evidence is insufficient to 

support that Applicant’s BRODDCAST mark is merely descriptive of Applicant’s goods.   

Third, the Examiner references Applicant’s website, concluding that because content created with 

Applicant’s software application can be transmitted through a phone or computer or uploaded onto a site 

such as YouTube, through that third-party application, that Applicant’s Mark is merely descriptive.  The 

fact that Applicant’s application is compatible with third-party applications allowing users to upload 

content created by Applicant’s application does not render the BRODDCAST mark merely descriptive. 

Applicant’s Mark is not merely descriptive because it does not immediately communicate to the 

consumer any features, qualities or characteristics of Applicant’s goods to any reasonably accurate degree, 

particularly since it has nothing to do with radio or television or “broadcasting” as defined by the 

Examiner’s evidence.  Moreover, the fact that a user can upload a video created through Applicant’s 
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software application is entirely ancillary and far too attenuated to draw a mere descriptiveness conclusion.  

A consumer must engage in multistage reasoning to understand the nature of Applicant’s goods in 

connection with Applicant’s Mark.  Accordingly, none of the evidence provided by the Examiner 

adequately supports a finding of mere descriptiveness of Applicant’s Mark.   

C. Applicant’s Mark is a Double Entendre. 
 

Even assuming arguendo that the term “broadcast” is descriptive of Applicant’s goods, which it 

is not, Applicant’s Mark BRODDCAST is a double entendre and is therefore entitled to registration.  A 

double entendre is a word or expression capable of more than one interpretation.  TMEP § 1213.05.  The 

mark that comprises the double entendre will not be refused registration as merely descriptive if any one 

of its possible meanings is not merely descriptive in relation to the goods or services.  If a term has a 

primary significance that is descriptive in relation to at least one of the recited goods/services, and does 

not create any double entendre or incongruity, then the term is merely descriptive.  See TMEP §1209.03.  

However, if a term does create a double entendre then it is entitled to registration, even if one (and 

perhaps the primary) interpretation might be descriptive.  See TMEP § 1213.05.   

The Board held that “MufFuns” as applied to muffins is protectable because it “project[s] a dual 

meaning or suggestiveness - that of muffins and of the ‘fun’ aspect” of the product.  In re Grand 

Metropolitan Foodservice, Inc., 30 USPQ2d 1974, 1975 (TTAB 1994).  The Board stated:  

[W]e believe that this case involves more than simply a misspelling of a descriptive or 
generic word.  That is to say, the mark presented for registration will be perceived, we 
believe, as not just a misspelled word.  As applicant has pointed out, its mark does project 
a dual meaning or suggestiveness – that of muffins and of the “fun” aspect of applicant’s 
food product… We have a situation, therefore, where applicant’s mark has a different 
connotation from that conveyed by a misspelled generic or descriptive term.  
 

* * * 
 

In view of the nature of applicant’s inventive and somewhat stylized mark, being an 
obvious play on the word “muffin” and the word “fun,” we believe that the meaning or 
commercial impression of applicant’s mark will be more than that simply of the word 
“muffins.” 
 
In addition, the Board has also held that THE FARMACY for “retail store services featuring 

natural herbs and organic products; on-line retail store services featuring natural herbs and organic 
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products” and for “providing integrated health services at retail locations in the nature of dietary and 

nutritional guidance and providing information about dietary supplements and nutrition” is not merely 

descriptive.   In re Tea and Sympathy, Inc., Ser. No. 77/054,914 (T.T.A.B. 2008) [precedential opinion].  

In In re Tea, the Board found that THE FARMACY is “more than simply a misspelling of ‘the pharmacy’ 

and that consumers are unlikely to perceive the mark as just a misspelling, but rather as a play on the 

natural or farm-fresh characteristics of applicant’s herbs and organic products used for medicinal 

purposes featured in applicant’s services.”  Id.  Thus, the Board reasoned that the mark “conveys a dual 

meaning, that of the natural aspect of the goods sold by applicant and of a pharmacy.”  Id.  Further stating 

that the applicant’s mark is “inventive and just clever enough, being an obvious play on ‘the pharmacy’ 

and ‘farm,’ so that the meaning or commercial impression of applicant’s mark will be more than simply 

‘the pharmacy,’ the Board held that the THE FARMACY mark was not merely descriptive.  Id.   

In addition, the Board held that NEWTRITIOUS and NEWTRITION in connection with 

“powdered mixes in the nature of powdered nutritional supplemental drink mix” are more than simply a 

misspelling of the words “nutritious” or “nutrition” since consumers are not likely to perceive these words 

as just a misspelling but a play on the novelty of applicant’s nutritional supplements.  In re Michael W. 

Arlen, Ser. Nos. 85/135,800 and 85/180,298 (T.T.A.B. 2012)[not precedential](Board held that the marks 

are inventive enough so that the meaning or commercial impression of applicant’s mark will be more than 

simply “nutritious” or “nutrition” and therefore not merely descriptive). 

Similarly, Applicant’s Mark would be perceived as more than just a simple misspelling of the 

word “broadcast.”  Applicant’s Mark BRODDCAST is unique and inventive, giving the mark a double 

connotation and creating a meaning or commercial impression that is beyond the wording “broadcast” so 

that consumers are unlikely to immediately associate Applicant’s Mark with the word “broadcast.”  

Applicant’s BRODDCAST mark, displayed as “BrODDcast,”  is creative, whimsical, and a fun play on 

the words “odd” and “cast” to describe the odd puppeteer cast of characters available in Applicant’s 

software application.  Similar to the marks MufFun, The Farmacy, and Newtritious, consumers are not 
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likely to perceive Applicant’s Mark as simply a misspelling, but rather, a play on words highlighting the 

“odd cast” that make up the characters in Applicant’s software application.   

The Examiner’s argument that the wording “ODD” is so subsumed in Applicant’s Mark that the 

intended result of a suggestive mark is lost and that the one-letter difference does not affect the overall 

perception of the mark is entirely unsupported.  The word BRODDCAST is such an unusual spelling of 

the word “broadcast,” that consumers are unlikely to make an immediate connection, and instead, are 

likely to wonder if “BRODDCAST” is a made-up word.  Because the formative “ODD” is not one 

commonly found in English words, except for the word “ODD,” it immediately draws the observer’s 

attention and is not lost within the mark.  Moreover, based on the Examiner’s reasoning, the mark 

MUFFUNS could not be considered suggestive since 1) the word FUN is “subsumed” in the mark; and 2) 

the mark MUFFUNS contains only one letter difference with the word “muffins.”    

D. The PTO’s Treatment of the Wording “Broadcast” for Similarly-Situated Marks. 
 

The U.S. Patent and Trademark Office has allowed similar marks to register on the Principal 

Register, in Class 9, without a 2(f) declaration or disclaimer of the wording “BROADCAST,” indicating 

that the wording “broadcast” is unlikely to be merely descriptive of goods that are related to Applicant’s 

goods such as, e.g., computer software for creating and presenting content (Reg. No. 3,873,131).  The 

following is a representative sample. 

 
MARK REG. NO. GOODS AND SERVICES 

MORE THAN JUST A 
BROADCAST 

4607358 Downloadable computer software for providing music; 
Downloadable software for providing transmission of voice, 
data, video, and media content via the Internet and the 
worldwide web; Downloadable software in the nature of a 
mobile application for the uploading, posting, showing, 
displaying, tagging, blogging, sharing or otherwise providing 
electronic media or information over the Internet or other 
communication networks 

IBROADCASTING 4531542 Television receivers 
BROADCASTR and 
Design 

 

4091955 Downloadable software in the nature of a mobile application 
for creating audio recordings associated with a user's location, 
making said recordings searchable online and within the 
application, and finding and interacting with other users and 
locations 
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MARK REG. NO. GOODS AND SERVICES 
INOVA 
BROADCASTER 

3873131 Computer software for creating and presenting real-time 
content on display screens 

TSBROADCASTER 3290377 Software for the processing of digital television signals, 
namely integrated software to permit automatic generation of 
mpeg transport streams containing object carousel for 
interactive digital television; data barriers, namely magnetic 
tapes, magnetic disks, optical disks and solid-state devices 
pre-recorded with software for the processing of digital 
television signals, namely integrated software to permit 
automatic generation of mpeg transport streams containing 
object carousels for interactive television for use with 
interactive television 

SAM BROADCASTER 3845077 Downloadable computer software for streaming audio for use 
in radio broadcasting 

DRIVE-BY 
BROADCASTER and 
Design  
 

 

3795458 Radio transmitters 

BROADCAST1SOURCE 3780057 Computer software for broadcasters to comply with FCC 
license requirements 

BROADCAST YOUR 
BEST 

3623695 prerecorded electronic media, namely, audio and video 
cassettes, CDs and DVDs all featuring information on 
business, communication, commercial skills, courage, 
finances, leadership, management, marketing, motivation, 
negotiation and sales training 

BROADCASTERSEDGE 3534477 Computer database management software for the collection, 
compilation, organization, reporting, display, transmission, 
storage and sharing of college and professional sports 
information, data and statistics 

BROADCASTREADY 2445055 Coaxial cable continuity tester 
 

Copies of the registration certificates and TSDR status reports for the above-referenced marks are 

attached as Exhibit C, and made of record. 

 As Applicant’s Mark does not immediately communicate to the consumer any qualities or 

characteristics of Applicant’s goods, Applicant’s Mark cannot be deemed merely descriptive, but rather, 

is suggestive. 
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E. The Examining Attorney Erred by Failing to Resolve Doubt as to Descriptiveness in 
Applicant’s Favor. 

 
It is well-settled that any doubt as to descriptiveness should be resolved in Applicant’s favor.  See 

In re Aid Labs, Inc., 221 U.S.P.Q. 1215, 1216 (T.T.A.B. 1983); In re Pennwalt Corp., 173 U.S.P.Q. 317, 

319 (T.T.A.B. 1972).  There is a thin line of demarcation between a suggestive mark and a merely 

descriptive one, with the determination of which category a mark falls into frequently being a difficult 

matter involving a good measure of subjective judgment. See, e.g., In re Atavio, 25 U.S.P.Q.2d 1361 

(T.T.A.B. 1992); In re TMS Corp. of the Americas, 200 U.S.P.Q. 57, 58 (T.T.A.B. 1978).  The distinction, 

furthermore, is often made on an intuitive basis rather than as a result of precise logical analysis 

susceptible of articulation.  See, In re George Weston Ltd., 228 U.S.P.Q.  57, 58 (T.T.A.B. 1985).   

Since the “line between merely descriptive and only suggestive terms is ‘so nebulous,’ the Board 

takes the position that doubt is resolved in favor of the applicant on the assumption that competitors 

have the opportunity to oppose the registration once published and to present evidence that is usually not 

present in ex parte examination.”  See, J. Thomas McCarthy, McCarthy on Trademarks and Unfair 

Competition, § 11:51 (4th Ed. 2011)(emphasis added); see also, In re Mobile Ray, Inc., 224 U.S.P.Q. 247, 

248 (T.T.A.B. 1984)(“[W]e believe this record established sufficient doubt concerning the descriptiveness 

of applicant’s mark that the mark should be published for opposition.”); In re Hester Indus., Inc., 230 

U.S.P.Q. 797, 798 (T.T.A.B. 1986); In re Grand Metropolitan Foodservice Inc., 30 U.S.P.Q.2d 1974 

(T.T.A.B. 1994); In re Gourmet Bakers, Inc., 173 U.S.P.Q. 565 (T.T.A.B. 1972).   

Applicant’s BRODDCAST Design Mark for the identical goods listed in the present Application 

was approved by a different Examiner without requiring a disclaimer or a 2(f) declaration, demonstrating 

that there must be at least some doubt as to whether or not Applicant’s Mark is merely descriptive of 

Applicant’s goods.  Accordingly, Applicant respectfully urges, if the Board retains even a small measure 

of doubt as to the “mere descriptiveness” of the mark BRODDCAST, such doubt should be resolved in 

Applicant’s favor in accordance with well-established precedent.   
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IV. CONCLUSION 

  In view of the arguments and evidence set forth herein, and the insufficiency of the Examining 

Attorney’s evidence of record to support his position, Applicant contends that Applicant’s Mark is not 

merely descriptive of the goods listed in its Application.  Accordingly, Applicant respectfully requests 

that the Board grant this appeal and allow Application Ser. No. 86/185,707 for the mark BRODDCAST to 

proceed to publication. 

        Respectfully submitted, 

   
Date: September 25, 2015     /s/ Candice E. Kim    

       Candice E. Kim  
       GREENBERG TRAURIG, LLP 
       1840 Century Park East, Suite 1900 

Los Angeles, CA 90067 
Phone: (310) 586-3867 
Fax: (310) 586-0567 
Email:  GTIPMAIL@gtlaw.com 

 
Attorneys for Applicant 
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EXHIBIT A  



STATUS DOCUMENTS Back to Search Print

Generated on: This page was generated by TSDR on 2015-09-25 15:35:24 EDT

Mark: BRODDCAST 

US Serial Number: 86388876 Application Filing Date: Sep. 08, 2

Register: Principal 

Mark Type: Trademark

Status: Application has been published for opposition. The opposition period begins on the date of publ

Status Date: Aug. 25, 2015

Publication Date: Aug. 25, 2015

Mark Information

Goods and Services

Basis Information (Case Level)

Current Owner(s) Information

Attorney/Correspondence Information

Prosecution History

TM Staff and Location Information

Note:

The following symbols indicate that the registrant/owner has amended the goods/services:

� Brackets [..] indicate deleted goods/services;

� Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and

� Asterisks *..* identify additional (new) wording in the goods/services.

For: Multimedia software for digital content creation of entertainment videos using electronic media o

software for digital video recording, editing and playback of videos; multimedia software for digit

entertainment videos; computer software applications for use in electronic transmission of video

for use with computers, computer peripherals, wireless devices, and cellular and mobile telepho

recording, editing and playback of entertainment videos 

International Class(es): 009 - Primary Class U.S Class(es): 021, 023, 0

Class Status: ACTIVE 

Basis: 1(b) 

Page 1 of 2Status Search SN 86388876

9/25/2015http://tsdr.uspto.gov/



Assignment Abstract Of Title Information - Click to Load
Proceedings - Click to Load

Page 2 of 2Status Search SN 86388876

9/25/2015http://tsdr.uspto.gov/



EXHIBIT B  



brODDcast

http://broddcast.com/[9/25/2015 12:37:09 PM]

Let's stay in touch
Sign up to get early access to the app, and learn

more about brODDcast
TM

 and creator events!

Are you a YouTube creator? Enter your channel link:

Where your imagination comes to life and

puts the magic of puppetry directly in your hands.

yes no



brODDcast

http://broddcast.com/[9/25/2015 12:37:09 PM]

submit



brODDcast | Fuel Entertainment

http://www.fuelentertainment.com/projects/broddcast/[9/25/2015 12:43:24 PM]

A BRAND NEW
WAY TO
CREATE

brODDcast™ is a new content creation and digital

puppetry tool that gives existing YouTube creators a

brand new avenue for expression, while allowing an

entire new audience of would-be creators a chance to

have their voices heard.

The app uses a proprietary new technology where

character mouth movements mimic the actor in real-

time, allowing creators to record live sketches with

vibrant and hilarious puppets. Featuring fully

customizable characters and sets, hilarious caricatures

of world figures and celebrities, and an easy-to-learn

touch interface for tablets and phones, brODDcast™ is

every creative person’s chance to play, experiment and

share their voice in new and exciting ways. Create one-

off sketches, or entire new series with recurring

characters – and upload them to social channels for

free.

TABLET / MOBILE

BRODDCAST



brODDcast | Fuel Entertainment

http://www.fuelentertainment.com/projects/broddcast/[9/25/2015 12:43:24 PM]

Quick Links

About Us

Case Studies

Home



brODDcast | Fuel Entertainment

http://www.fuelentertainment.com/projects/broddcast/[9/25/2015 12:43:24 PM]

Social Media

Contact Us

LOS ANGELES

8536 National Blvd, Ste A

Culver City, CA 90232

310.237.4000

info@fuelentertainment.com

© 1999-2015 Fuel, Youth Engagement, and Generation Play are trademarks of Fuel Industries Inc.



Properties | Fuel Entertainment

http://www.fuelentertainment.com/work/[9/25/2015 12:44:08 PM]

PREVIEW / LIST

PROPERTIES

STREAMY

WINNER!
ATARI: GAME

OVER

BRODDCAST

TABLET /
MOBILE

CHUB CITY LEAFY

LANDINGS



Properties | Fuel Entertainment

http://www.fuelentertainment.com/work/[9/25/2015 12:44:08 PM]

TV MOBILE / IPAD

SIDEWAY

PSN / STEAM

FAIRIES &

DRAGONS
WEB / PC

Quick Links

About Us

Case Studies

Home

Social Media

Contact Us

LOS ANGELES

8536 National Blvd, Ste A

Culver City, CA 90232



Properties | Fuel Entertainment

http://www.fuelentertainment.com/work/[9/25/2015 12:44:08 PM]

310.237.4000

info@fuelentertainment.com

© 1999-2015 Fuel, Youth Engagement, and Generation Play are trademarks of Fuel Industries Inc.



Partners | Fuel Entertainment

http://www.fuelentertainment.com/partners/[9/25/2015 12:44:52 PM]

PARTNERS



Partners | Fuel Entertainment

http://www.fuelentertainment.com/partners/[9/25/2015 12:44:52 PM]



Partners | Fuel Entertainment

http://www.fuelentertainment.com/partners/[9/25/2015 12:44:52 PM]

Quick Links

About Us

Case Studies

Home

Social Media

Contact Us

LOS ANGELES

8536 National Blvd, Ste A

Culver City, CA 90232

310.237.4000

info@fuelentertainment.com



Partners | Fuel Entertainment

http://www.fuelentertainment.com/partners/[9/25/2015 12:44:52 PM]

© 1999-2015 Fuel, Youth Engagement, and Generation Play are trademarks of Fuel Industries Inc.



MEDIA ROOM | Fuel Entertainment

http://www.fuelentertainment.com/media-room/[9/25/2015 12:45:30 PM]

MEDIA ROOM

FUEL ENTERTAINMENT IN THE
NEWS

A look at who’s talking about Fuel in the press

READY FOR BRODDCAST

Kidscreen / iKids

EVERYTHING YOU NEED TO KNOW
ABOUT SAN DIEGO COMIC-CON

Xbox Wire

FILMMAKERS UNEARTH LEGENDARY
ATARI ‘E.T.’ TROVE

Rolling Stone

ATARI’S 1983 ‘E.T.’ GAME COVER-UP
UNEARTHED IN NEW MEXICO BY
XBOX DOCU CREW – HOW BAD WAS
IT?

Deadline Hollywood

LEGEND CONFIRMED: ATARI 2600
‘E.T.’ GAME DISCOVERED AT NEW
MEXICO DIG

Mashable

XBOX SUCCESSFULLY DIGS UP ‘E.T.
THE EXTRA-TERRESTRIAL’ VIDEO



MEDIA ROOM | Fuel Entertainment

http://www.fuelentertainment.com/media-room/[9/25/2015 12:45:30 PM]

GAME IN NEW MEXICO

Variety

THE LANDFILL DIG FOR THE
WORLD’S WORST VIDEO GAME

MOTHERBOARD

WITNESS VIDEO GAME HISTORY:
ATTEND ATARI LANDFILL
EXCAVATION ON APRIL 26

Xbox News Wire

THE SEARCH FOR THE INFAMOUS
ATARI E.T. GAME CARTRIDGES
LANDFILL HEATS UP

"Dumping The Alien": E.T. Documentary - The

Guardian

PRODUCER REVEALS PLAN TO
UNEARTH WORST GAME EVER

"Dumping The Alien": E.T. Documentary - Yahoo!

News

GAMING’S AREA 51

"Dumping The Alien": E.T. Documentary -

ReadWriteWeb

HOW THE E.T. DOCUMENTARY
CHRONICLES THE BIRTH OF THE
UNSATISFIED GAME CONSUMER

"Dumping The Alien": E.T. Documentary -

Polygon

“DUMPING THE ALIEN”:
ARCHAEOGAMING AT SOUTH BY



MEDIA ROOM | Fuel Entertainment

http://www.fuelentertainment.com/media-room/[9/25/2015 12:45:30 PM]

SOUTHWEST 2014

"Dumping The Alien": E.T. Documentary -

Archaeogaming

FUEL’S LEAFY LANDINGS IS THE
IKIDS 2014 BEST EBOOK AWARD
WINNER!

Leafy Landings - iKids

LEGENDARY ATARI LANDFILL IS
POISED FOR EXCAVATION

"Dumping The Alien": E.T. Documentary -

Huffington Post

HUNTING FOR AN E.T. CASTOFF IN A
MOST TERRESTRIAL PLACE

"Dumping The Alien": E.T. Documentary - New

York Times

IS A VAST HOARD OF ‘E.T.’
VIDEOGAMES REALLY BURIED AT A
LANDFILL?

"Dumping The Alien": E.T. Documentary -

Entertainment Weekly

ET GAME EXCAVATION CONFIRMED
BY STUDIO

"Dumping The Alien": E.T. Documentary - BBC

news

UNEARTHING E.T.: EXPLORING THE
SECRETS OF THE ATARI GRAVEYARD

"Dumping The Alien": E.T. Documentary -

Polygon

TOY BRAND CHUB CITY FINDS HOME



MEDIA ROOM | Fuel Entertainment

http://www.fuelentertainment.com/media-room/[9/25/2015 12:45:30 PM]

MEDIA CONTACT

If you’d like to request an interview, are

looking for more information on one of

our properties for a story you’re writing,

or just want to get to know us better.

Please contact:

Nick Iannitti

Director of Communications

media@fuelentertainment.com

AS ANIMATED TV SERIES

Chub City - KidScreen Magazine

XBOX LIVE DOCUMENTARY GOES
DIGGING FOR ATARI’S LONG-LOST
E.T. CARTRIDGES

"Dumping The Alien": E.T. Documentary - Wired

FEATURE ARTICLE: FROM THE
GROUND UP

"Dumping The Alien": E.T. Documentary - iKids

Quick Links

About Us

Case Studies

Home

Social Media



MEDIA ROOM | Fuel Entertainment

http://www.fuelentertainment.com/media-room/[9/25/2015 12:45:30 PM]

Contact Us

LOS ANGELES

8536 National Blvd, Ste A

Culver City, CA 90232

310.237.4000

info@fuelentertainment.com

© 1999-2015 Fuel, Youth Engagement, and Generation Play are trademarks of Fuel Industries Inc.
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