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TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

I hereby certify that this correspondence is being electronically filed with the United States Patent and
Trademark Office on February 24, 2015 at or before [1:59 p.m. Pacific Time under the Rules of

37CFR§ 1.8
C OV Toomeia—
Colleen Toomey Q
Mark : LIVIN'EASY
Serial No. 1 86/098,613
Filed ¢ QOctober 22, 2013
Applicant . Early Moming LI.C dba Weeks Roses
Law Office : 102
Examiner ¢ Cimmerian Coleman
Docket No. : 73780/W225

REQUEST FOR REMAND FOR ADDITIONAL EVIDENCE

Trademark Trial and Appeal Board Post Office Box 29001
U.S. Patent and Trademark Office Glendale, CA 91209-9001
P.O. Box 1451 February 24, 2015

Alexandria, VA 22313-1451

Commissioner:

Applicant requests this case be remanded to the Examining Attorney for consideration of

the attached additional evidence. -

PROCEDURAL HISTORY

Applicant filed United States Trademark Application Serial No. 86098613 on October
22,2013 for its LIVIN' EASY trademark for live plants in International Class 031. An Office
action was issued on April 17, 2014 refusing registration based on an allegation that LIVIN'

EASY was a cultivar and/or a varietal name for a specific rose and, therefore, could not function
as a trademark (i.e., among other issues). A Response to this refusal was filed with the USPTO
on May 29, 2014. A FINAL REFUSAL to register was issued on June 22, 2014.

A Request for Reconsideration and a Notice of Appeal were both timely filed.
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REMAND REQUEST

Specifically, the Applicant is requesting remand in order to provide the Examining

Attorney the opportunity to consider the following evidence

Exhibit 1 Email from Professor Zhongmin Dong dated December 22, 2014

Exhibit 2 Email from Duncan McAlpine, Backyardgardener, LLC dated
December 22, 2014

Exhibit 3 Email from Robin Browne dated January 15, 2015

The attached evidence was not available at the time the original Request for
Reconsideration was filed.

In this regard, as part of the justification relied upon by the Examining Attorney for
denying registration to Applicant's LIVIN' EASY trademark, the Examining Attorney had
conducted an Internet search and found two uses of LIVIN' EASY that allegedly may have been
using this term as a cultivar and/or varietal name for a flower.

In response, Applicant Sent Cease and Desist letters to all of the identified individuals
asking them to stop using LIVIN' EASY as a cultivar and/or varietal name for a rose, along with
a detailed explanation on the trademark rights Applicant claims to own in the LIVIN' EASY
trademark.

The new evidence, again not available at the time the Request for Reconsideration was
filed, is the complete set of responses received from the recipients of Applicant's Cease and
Desist letters. The authors of each of these emails appear to have admitted that their respective
use of LIVIN' EASY as a cultivar and/or varietal name was an inadvertent error on their part, and
readily agreed to stop using LIVIN' EASY as such. One author of the article published in 2006
could not be located.

The evidence is relevant because there is now no unaddressed examples of alleged use of

LIVIN' EASY as a cultivar and/or varietal name in the evidentiary record.
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Accordingly, Applicant respectfully requests remand of the case for the new evidence to

be considered by the Examining Attorney.

Respectfully submitted,
CHRISTIE, PARKER & HALE, LLP

o AL | Mol e

Gary I. Nelson’ VY
626/795-9900

GJIN/ct
Attachments: Exhibits 1-3

CPS PASI343129,1-%-02/24/15 4:22 PM



Exhibit 1



Colleen Toomey

From:
Sent:
To:
Subject:

Dear Mr, Nelson,

Zhongmin Dong <Zhongmin.Dong@smu.ca>

Menday, December 22, 2014 8:59 AM

Gary Nelson

Re: Inappropriate Use of LIVIN' EASY Trademark. CPH Ref, W225:73780,

Your letter concerning the use of LIVIN EASY in one of our publication (Estabrooks, T., R. Browne, and Z.
Dong. 2007. 2,4,5-trichlorophenoxyacetic acid promotes somatic embryogenesis in the rose cultivar ‘Livin’
Easy’ (Rosa sp.). Plant Cell Reports. 26:153-160) was received today. Thank you for your information on the
trademark and cultivar name. We will stop using LIVIN EASY trademark when referring to rose cultivar in the

future.
Thanks,

Zhongmin Dong
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Colleen Toomey

From: Christie, Parker & Hale [info@cph.com]

Sent: Monday, December 22, 2014 7:36 AM

To: FAX-GSL; FAX-GJN; Martha Sturdivan

Subject: FW: Inappropriate Use of LIVIN' EASY Trademark CPH Ref. W225:73780 B ATT: Gary
Nelson

From: Backyardgardener, LLC [mailto:duncan@backyardgardener.com)

Sent: Saturday, December 20, 2014 8:41 PM

To: Christie, Parker & Hale [info@cph.com]

Subject: Inappropriate Use of LIVIN' EASY Trademark CPH Ref, W225:73780 B ATT: Gary Nelson

Page was revised as directed on 12/20/14 upon receipt of the USPS mail on 12/20/2014,
Your page may required recache to see the revision.

Duncan McAlpine
Backyardgardener, LLC
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Colleen Toomey

From: Christie, Parker & Hale [info@cph.com]

Sent: Thursday, January 15, 2015 10:25 AM

To: FAX-GSL; FAX-GJN; Martha Sturdivan

Subject: FW: ATTN: Gary Nelson Re : CPH Ref. W225:73780

----- Original Message-----

From: Robin Browne [mailto:robin.browne@acadiau.ca]
Sent: Thursday, January 15, 2015 10:24 AM

To: Christie, Parker & Hale [info@cph.com]

Subject: ATTN: Gary Nelson Re : CPH Ref, W225:73780

Dear Mr Nelson

| received your letter yesterday concerning the inappropriate use of the LIVIN' EASY trademark for
the Weeks Roses variety. | am certainly willing to comply with your request. We were not aware of the
mistake in utilization of the varietal name. Be assured there has not been any further research done
with this variety or any intention to do so in the future. Do you require a formal written confirmation
from all authors ? [ have spoken with Professor Dong concerning this matter, and he confirms the
same willingness to comply. Note that Tammy Estabrooks no longer resides in New Zealand. If you
wish to communicate directly with her, | could provide the appropriate contact information.

Please advise further regarding our compliance.
Respectfully yours

Robin Browne, Ph.D.
Acadia University



