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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION 

 

U.S. APPLICATION SERIAL NO. 86092038 

 

MARK: HARRY P. BODYFIT 

 

          

*86092038*  

CORRESPONDENT ADDRESS: 
       CECELIA M. PERRY 

       MCGLEW AND TUTTLE, P.C. 

       SCARBOROUGH STA 

       SCARBOROUGH, NY 10510 

        

  
GENERAL TRADEMARK INFORMATION: 

http://www.uspto.gov/trademarks/index.jsp   

 

VIEW YOUR APPLICATION FILE 

 

APPLICANT: PFANNENSCHWARZ, HARRY 

  

CORRESPONDENT’S REFERENCE/DOCKET NO:   

       T74585       

CORRESPONDENT E-MAIL ADDRESS:   

       MandT@mcglewtuttle.com 

 

 

REQUEST FOR RECONSIDERATION DENIED 

 

ISSUE/MAILING DATE: 11/18/2015 

 
The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is 
denying the request for the reasons stated below.  See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B), 
715.04(a).  The following requirement(s) and/or refusal(s) made final in the Office action dated July 9, 
2015, are maintained and continue to be final:  Section 2(d) Likelihood of Confusion.  See TMEP 
§§715.03(a)(ii)(B), 715.04(a).  See TMEP §§715.03(a)(ii)(B), 715.04(a). 



 

See attached evidence showing the goods of applicant and registrant provided by the same entity. 

 

1. METE-Rx 
Meal replacement bar:  http://www.metrx.com/products/ 
Supplements:  http://www.metrx.com/products/ 

2. Medifast 
Bar:  http://www.medifast1.com/Products/medifast-diet-
plans/meals/bars/crunch/prd~65005.jsp 
Supplements:  http://www.medifast1.com/AST/Products/medifast-diet-
plans/supplements/probiotics.jsp 

3. Vega 
Bar:  https://myvega.com/products/vega-one-bar/ 
Supplements:  https://myvega.com/products/categories/supplements/ 

4. Shaklee 
Bar:  https://www.shaklee.com/us/en/shop/healthyweight/shaklee180snacks/product-
_p_shaklee-180_sup-supmeal-in-a-barp 
Supplements:  https://www.shaklee.com/us/en/shop/healthyfoundations/essentialsvitaminsa
ndminerals 

5. GNC 
Bar:  http://www.gnc.com/pages/entry.jsp?entry=meal-replacement-barSupplements:   
Supplements:  http://www.gnc.com/Vitamins/Whole-Food-
Supplements/family.jsp?categoryId=4203126&categoryId=4203126&fg=Brand&ff=PAD&fv=Bran
ds%2FGNC+SuperFoods&fd=GNC+SuperFoods&page=1& 

6. EAS 
Bar:  http://eas.com/products/bars 
Supplements:  http://eas.com/products/everyday-fitness 

7. Advocare 
Bar:  http://www.advocare.com/products/active/A3701.aspx 
Supplement:  https://www.advocare.com/120719285/Store/CatalogView.aspx?id=D 

 

The attached Internet evidence consists of excerpts from companies offering vitamins, supplements and 
meal replacement bars for sale.  This evidence establishes that the same entity provides the relevant 
goods and/or services and markets the goods and/or services under the same mark and are sold or 
provided through the same trade channels and used by the same classes of consumers in the same fields 
of use.  Therefore, applicant’s and registrant’s goods and/or services are considered related for 
likelihood of confusion purposes.  See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 
2009); In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009). 

 



Evidence obtained from the Internet may be used to support a determination under Section 2(d) that 
goods and/or services are related.  See, e.g., In re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 
2009); In re Paper Doll Promotions, Inc., 84 USPQ2d 1660, 1668 (TTAB 2007).  The Internet has become 
integral to daily life in the United States, with Census Bureau data showing approximately three-
quarters of American households used the Internet in 2013 to engage in personal communications, to 
obtain news, information, and entertainment, and to do banking and shopping.  See In re Nieves & 
Nieves LLC, 113 USPQ2d 1639, 1642 (TTAB 2015) (taking judicial notice of the following two official 
government publications:  (1) Thom File & Camille Ryan, U.S. Census Bureau, Am. Cmty. Survey Reports 
ACS-28, Computer & Internet Use in the United States:  2013 (2014), available at 
http://www.census.gov/content/dam/Census/library/publications/2014/acs/acs-28.pdf, and (2) The 
Nat’l Telecomms. & Info. Admin. & Econ. & Statistics Admin., Exploring the Digital Nation:  America’s 
Emerging Online Experience (2013), available at 
http://www.ntia.doc.gov/files/ntia/publications/exploring_the_digital_nation_-
_americas_emerging_online_experience.pdf).  Thus, the widespread use of the Internet in the United 
States suggests that Internet evidence may be probative of public perception in trademark examination. 

 

In the present case, applicant’s request has not resolved all the outstanding issue(s), nor does it raise a 
new issue or provide any new or compelling evidence with regard to the outstanding issue(s) in the final 
Office action.  In addition, applicant’s analysis and arguments are not persuasive nor do they shed new 
light on the issues.  Accordingly, the request is denied. 

 

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the 
Board will be notified to resume the appeal.  See TMEP §715.04(a).  

 

If no appeal has been filed and time remains in the six-month response period to the final Office action, 
applicant has the remainder of the response period to (1) comply with and/or overcome any 
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board.  TMEP 
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3).  The filing of a request for reconsideration does not stay 
or extend the time for filing an appeal.  37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).   

 

 

 

 



/Naakwama S. Ankrah/ 

Trademark Attorney Advisor 

Law Office 109 

571-272-9315 

naakwama.ankrah@uspto.gov 

 

 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 


