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The table below presents the data as entered.

Input Field Entered

SERIAL
NUMBER

86092038

LAW OFFICE
ASSIGNED

LAW OFFICE 109

MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/86092038/large

LITERAL ELEMENT HARRY P. BODYFIT

STANDARD
CHARACTERS YES

USPTO-GENERATED
IMAGE YES

MARK STATEMENT The mark consists of standard characters, without claim to any particular font style, size or color.

ARGUMENT(S)

This application continues to be refused registration due to a likelihood of confusion with registration 4512453 for
BODY FIT for supplements.

The words “body” and “fit” are used together with goods by many in the health and fitness field.  This was shown in
the last response.  THis third party use of “body” and “fit” also includes use on supplements.   There is a current
USPTO trademark application for FIT BODY RESEARCH for supplements that has received a merely descriptive
rejection showing that the words are weak as a trademark for registrant’s goods.  Please see the attached office action. 
Also, there are other “bodyfit” supplements on the market not owned by the cited registrant.  Please see the attached
examples.   

Evidence of third-party use falls under the sixth du Pont factor – the “number and nature of similar marks in use on
similar goods.” In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973). If the
evidence establishes that the consuming public is exposed to third-party use of similar marks on similar goods, it “is
relevant to show that a mark is relatively weak and entitled to only a narrow scope of protection.” Palm Bay Imps., Inc.
v. Veuve Clicquot Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1373-74, 73 USPQ2d 1689, 1693 (Fed. Cir. 2005).

Since BODYFIT as a trademark is weak for the cited registrant’s goods, purchasers are capable of distinguishing
subtleties between the different marks and will not be confused. Registrant’s mark should be given narrow protection
because of its weakness shown by third party use and the meaning of the words.  Applicant’s mark has an unique part,
HARRY P.  This will lead consumers to know the source of applicant’s goods and to not confuse it with the other
trademarks.   



The applicant has deleted the goods which are identical to the goods of the cited registration.    
BODYFIT, which is weak and widely used and therefore afforded narrow protection, combined with HARRY P., which
is inherently distinctive and the stronger nondescriptive part of the mark, results in a mark that is not confusing with
BODYFIT.   The marks are sufficiently different that consumers will distinguish the source of the respective goods. 
There would be no likelihood of confusion.  

A notice of appeal has been filed.  

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF
FILE

evi_10854181106-
20151019135841847746_._ilding_supplements__HCG_Diet_Injections__Fitness_Information.pdf

       CONVERTED PDF
FILE(S)
       (3 pages)

\\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0002.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0003.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0004.JPG

       ORIGINAL PDF
FILE evi_10854181106-20151019135841847746_._t74585.fitbodysupplementreviews.pdf

       CONVERTED PDF
FILE(S)
       (1 page)

\\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0005.JPG

       ORIGINAL PDF
FILE evi_10854181106-20151019135841847746_._t74585.facebook_BodyFit_Formula.pdf

       CONVERTED PDF
FILE(S)
       (9 pages)

\\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0006.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0007.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0008.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0009.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0010.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0011.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0012.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0013.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0014.JPG

       ORIGINAL PDF
FILE evi_10854181106-20151019135841847746_._t74585.bodystrongbodyfitsupplement.pdf

       CONVERTED PDF
FILE(S) \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0015.JPG
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       (2 pages)

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0016.JPG

       ORIGINAL PDF
FILE evi_10854181106-20151019135841847746_._t74585.BodyFit_Supplements_Guide.pdf

       CONVERTED PDF
FILE(S)
       (3 pages)

\\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0017.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0018.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0019.JPG

       ORIGINAL PDF
FILE evi_10854181106-20151019135841847746_._t74585.fitbodyresearch.pdf

       CONVERTED PDF
FILE(S)
       (5 pages)

\\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0020.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0021.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0022.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0023.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\860\920\86092038\xml12\RFR0024.JPG

DESCRIPTION OF
EVIDENCE FILE Third party use of Body Fit.

GOODS AND/OR SERVICES SECTION (005)(current)

INTERNATIONAL
CLASS 005

DESCRIPTION

Dietary supplements; nutritional supplements; herbal supplements; vitamin and mineral supplements; dietary
supplemental drinks; meal replacement and dietary supplement drink mixes; nutritional supplements in the nature of a
nutrient-dense, protein based drink mix; powdered nutritional supplement drink mix; meal replacement bars; meal
replacement snacks

FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (005)(proposed)

INTERNATIONAL
CLASS 005

TRACKED TEXT DESCRIPTION

Dietary supplements; meal replacement bars; nutritional supplements; meal replacement snacks; herbal supplements;
vitamin and mineral supplements; dietary supplemental drinks; meal replacement and dietary supplement drink mixes;
nutritional supplements in the nature of a nutrient-dense, protein based drink mix; powdered nutritional supplement drink
mix

FINAL DESCRIPTION meal replacement bars; meal replacement snacks
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FILING BASIS Section 1(b)

GOODS AND/OR SERVICES SECTION (029)(no change)

GOODS AND/OR SERVICES SECTION (030)(no change)

GOODS AND/OR SERVICES SECTION (032)(no change)

SIGNATURE SECTION

RESPONSE
SIGNATURE /cecelia m. perry/

SIGNATORY'S NAME Cecelia M. Perry

SIGNATORY'S
POSITION attorney of record, New Jersey bar member

SIGNATORY'S
PHONE NUMBER 914-941-5600

DATE SIGNED 10/19/2015

AUTHORIZED
SIGNATORY YES

CONCURRENT
APPEAL NOTICE
FILED

NO

FILING INFORMATION SECTION

SUBMIT DATE Mon Oct 19 14:23:17 EDT 2015

TEAS STAMP

USPTO/RFR-108.54.181.106-
20151019142317698271-8609
2038-5401ccca64c6b91fb4bd
5ce1d47a7bb6a915a7e983d72
7fbaf3ae56e6d572d07b-N/A-
N/A-20151019135841847746

PTO Form 1960 (Rev 9/2007)

OMB No. 0651-0050 (Exp. 07/31/2017)

Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 86092038 HARRY P. BODYFIT(Standard Characters, see http://tmng-
al.uspto.gov/resting2/api/img/86092038/large) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:



This application continues to be refused registration due to a likelihood of confusion with registration
4512453 for BODY FIT for supplements.

The words “body” and “fit” are used together with goods by many in the health and fitness field.  This
was shown in the last response.  THis third party use of “body” and “fit” also includes use on
supplements.   There is a current USPTO trademark application for FIT BODY RESEARCH for
supplements that has received a merely descriptive rejection showing that the words are weak as a
trademark for registrant’s goods.  Please see the attached office action.  Also, there are other “bodyfit”
supplements on the market not owned by the cited registrant.  Please see the attached examples.   

Evidence of third-party use falls under the sixth du Pont factor – the “number and nature of similar marks
in use on similar goods.” In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567
(C.C.P.A. 1973). If the evidence establishes that the consuming public is exposed to third-party use of
similar marks on similar goods, it “is relevant to show that a mark is relatively weak and entitled to only a
narrow scope of protection.” Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee en 1772,
396 F.3d 1369, 1373-74, 73 USPQ2d 1689, 1693 (Fed. Cir. 2005).

Since BODYFIT as a trademark is weak for the cited registrant’s goods, purchasers are capable of
distinguishing subtleties between the different marks and will not be confused. Registrant’s mark should
be given narrow protection because of its weakness shown by third party use and the meaning of the
words.  Applicant’s mark has an unique part, HARRY P.  This will lead consumers to know the source of
applicant’s goods and to not confuse it with the other trademarks.   

The applicant has deleted the goods which are identical to the goods of the cited registration.    
BODYFIT, which is weak and widely used and therefore afforded narrow protection, combined with
HARRY P., which is inherently distinctive and the stronger nondescriptive part of the mark, results in a
mark that is not confusing with BODYFIT.   The marks are sufficiently different that consumers will
distinguish the source of the respective goods.  There would be no likelihood of confusion.  

A notice of appeal has been filed.  

EVIDENCE
Evidence in the nature of Third party use of Body Fit. has been attached.
Original PDF file:
evi_10854181106-
20151019135841847746_._ilding_supplements__HCG_Diet_Injections__Fitness_Information.pdf
Converted PDF file(s)  ( 3 pages)
Evidence-1
Evidence-2
Evidence-3
Original PDF file:
evi_10854181106-20151019135841847746_._t74585.fitbodysupplementreviews.pdf
Converted PDF file(s)  ( 1 page)
Evidence-1
Original PDF file:
evi_10854181106-20151019135841847746_._t74585.facebook_BodyFit_Formula.pdf
Converted PDF file(s)  ( 9 pages)
Evidence-1
Evidence-2
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Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Original PDF file:
evi_10854181106-20151019135841847746_._t74585.bodystrongbodyfitsupplement.pdf
Converted PDF file(s)  ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:
evi_10854181106-20151019135841847746_._t74585.BodyFit_Supplements_Guide.pdf
Converted PDF file(s)  ( 3 pages)
Evidence-1
Evidence-2
Evidence-3
Original PDF file:
evi_10854181106-20151019135841847746_._t74585.fitbodyresearch.pdf
Converted PDF file(s)  ( 5 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5

CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current: Class 005 for Dietary supplements; nutritional supplements; herbal supplements; vitamin and
mineral supplements; dietary supplemental drinks; meal replacement and dietary supplement drink mixes;
nutritional supplements in the nature of a nutrient-dense, protein based drink mix; powdered nutritional
supplement drink mix; meal replacement bars; meal replacement snacks
Original Filing Basis:
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the
application filing date, the applicant had a bona fide intention, and was entitled, to use the mark in
commerce on or in connection with the identified goods/services in the application. For a collective
trademark, collective service mark, or collective membership mark application:  As of the application
filing date, the applicant had a bona fide intention, and was entitled, to exercise legitimate control over the
use of the mark in commerce by members on or in connection with the identified goods/services/collective
membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the
mark in commerce by authorized users in connection with the identified goods/services, and the applicant
will not engage in the production or marketing of the goods/services to which the mark is applied, except
to advertise or promote recognition of the certification program or of the goods/services that meet the
certification standards of the applicant.

Proposed:
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Tracked Text Description: Dietary supplements; meal replacement bars; nutritional supplements; meal
replacement snacks; herbal supplements; vitamin and mineral supplements; dietary supplemental drinks;
meal replacement and dietary supplement drink mixes; nutritional supplements in the nature of a nutrient-
dense, protein based drink mix; powdered nutritional supplement drink mix

Class 005 for meal replacement bars; meal replacement snacks
Filing Basis: Section 1(b), Intent to Use: For a trademark or service mark application: As of the
application filing date, the applicant had a bona fide intention, and was entitled, to use the mark in
commerce on or in connection with the identified goods/services in the application. For a collective
trademark, collective service mark, or collective membership mark application:  As of the application
filing date, the applicant had a bona fide intention, and was entitled, to exercise legitimate control over the
use of the mark in commerce by members on or in connection with the identified goods/services/collective
membership organization. For a certification mark application: As of the application filing date, the
applicant had a bona fide intention, and was entitled, to exercise legitimate control over the use of the
mark in commerce by authorized users in connection with the identified goods/services, and the applicant
will not engage in the production or marketing of the goods/services to which the mark is applied, except
to advertise or promote recognition of the certification program or of the goods/services that meet the
certification standards of the applicant.

SIGNATURE(S)
Request for Reconsideration Signature
Signature: /cecelia m. perry/     Date: 10/19/2015
Signatory's Name: Cecelia M. Perry
Signatory's Position: attorney of record, New Jersey bar member

Signatory's Phone Number: 914-941-5600

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the owner's/holder's attorney or an associate thereof;
and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the owner/holder
in this matter: (1) the owner/holder has filed or is concurrently filing a signed revocation of or substitute
power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the
owner's/holder's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney
appointing him/her as an associate attorney in this matter.

The applicant is not filing a Notice of Appeal in conjunction with this Request for Reconsideration.

        

Serial Number: 86092038
Internet Transmission Date: Mon Oct 19 14:23:17 EDT 2015
TEAS Stamp: USPTO/RFR-108.54.181.106-201510191423176
98271-86092038-5401ccca64c6b91fb4bd5ce1d
47a7bb6a915a7e983d727fbaf3ae56e6d572d07b
-N/A-N/A-20151019135841847746
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