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Opinion by Bucher, Administrative Trademark Judge:
Flying Mojo, LL.C (hereinafter “Applicant”) seeks registration on the Principal
Register of the mark PURPLE HAZE (in standard character format) for “electronic

sound pickup for guitars and basses” in International Class 9.1
The Trademark Examining Attorney has taken the position that Applicant’s

mark, when used on or in connection with Applicant’s goods so resembles the

L Application Serial No. 86009264 was filed on July 12, 2013, based upon Applicant’s claim
of first use anywhere at least as early as January 1, 2013, and use in commerce since at
least as early as June 1, 2013.



registered mark HAZE for “sound amplifiers,” also in International Class 9, that it

1s likely to cause confusion, to cause mistake or to deceive.
After the Trademark Examining Attorney made the refusal final, Applicant
appealed to this Board. We affirm the refusal to register.

Likelihood of Confusion Analysis

Our determination under Section 2(d) is based upon an analysis of all probative
facts in evidence that are relevant to the factors bearing on the issue of likelihood of
confusion. In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567
(CCPA 1973); see also, In re Majestic Distilling Company, Inc., 315 F.3d 1311, 65
USPQ2d 1201, 1203 (Fed. Cir. 2003). In any likelihood of confusion analysis, two
key considerations are the similarities between the marks and the relationship
between the goods and/or services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundamental inquiry
mandated by § 2(d) goes to the cumulative effect of differences in the essential
characteristics of the goods and differences in the marks.”). We discuss each of the
du Pont factors concerning which Applicant or the Trademark Examining Attorney

submitted argument or evidence.

A. Similarity of the Marks

We turn first to the du Pont likelihood of confusion factor focusing on the
similarity or dissimilarity of “the marks in their entireties as to appearance, sound,
connotation, and commercial impression.” Palm Bay Imports Inc. v. Veuve Clicquot
Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689, 1691 (Fed.
Cir. 2005) (quoting du Pont, 177 USPQ at 567). “The proper test is not a side-by-side
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comparison of the marks, but instead ‘whether the marks are sufficiently similar in
terms of their commercial impression’ such that persons who encounter the marks
would be likely to assume a connection between the parties.” Coach Servs., Inc. v.
Triumph Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1721 (Fed. Cir. 2012)
(citation omitted).

Applicant argues that although the marks share the common term “Haze,” that
alone is not enough to support a finding of likelihood of confusion. Applicant takes
the position that the Trademark Examining Attorney has violated the “anti-
dissection rule” by focusing on this shared feature of these respective marks while
1ignoring differences between the marks as a whole. Applicant also points out that
these marks have entirely different “phonetic profiles.”

The cited mark is the word HAZE in standard character format. The Trademark
Examining Attorney contends that Applicant has simply taken the entirety of
Registrant’s mark and added the modifier “purple” to this registered mark to form
its mark, PURPLE HAZE. “When one incorporates the entire arbitrary mark of
another into a composite mark, inclusion in the composite mark of a significant,
nonsuggestive element will not necessarily preclude a likelihood of confusion.” See
Wella Corp. v. Cal. Concept Corp., 558 F.2d 1019, 194 USPQ 419, 422 (CCPA 1977)
(finding “ CALIFORNIA CONCEPT and surfer design” confusingly similar to
CONCEPT). Applicant cites other 1970s cases arguing that likelihood of confusion
does not automatically result when a junior user’s mark contains in part the whole of
another mark. We find that despite the addition of the word “purple” to Registrant’s

mark, the similarities outweigh the dissimilarities as to appearance and sound.



The term “Purple Haze” calls to mind the famous Jimi Hendrix song of the same
name. In fact, on its home page, Applicant makes a reference to pickups from a
Stratocaster once owned by Jimi Hendrix, and the purple-on-black design of its

“Purple Haze” mark is reminiscent of psychedelic posters of the 1960s and ‘70s:

Flying Mojo “Purple Haze 1969” options:

* PH69 — CBS purple colored Forbon set $350

*» PH69-O — CBS original black and grey Forbon $325

* PHB9-OR — CBS original black and grey Forbon Reverse Wound Middle set $350
* PHB69-R— CBS purple colored Forbon Reverse Wound Middle set $375

CATEGORIES: ELECTRIC GUITARS, PICKUPS.

Product Description

Flying Mojo proudly presents the

“Purple Haze” 1969 CBS exact replica

Strat® style pickup set.

This 3 pickup Strat®-Style set was copied from a 1969 Black
Fender Stratocaster serial number 240186 that Jimi Hendrix
gifted to his friend Larry Lee in late September of 1969. The
pickups were copied exact, measuring the Resonant Peak and
the DC output of the 3 pickups. Knowledge of the vintage raw

materials, prints, CBS tooling, winding machine and techniques mmm‘ﬂvlna-ann‘num 2
were imparted from the original sub-contractor that made

pickups for CBS when they purchased the Fender® Guitar

Company in January 1965.

The Trademark Examining Attorney also points to a dictionary definition of
“Haze” as follows:
haze n.
1. a. Atmospheric moisture, dust, smoke, and vapor that diminishes visibility.

b. A partially opaque covering: Let the polish dry to a haze before buffing it.
2. A vague or confused state of mind. 3

When used in connection with Registrant’s and Applicant’s goods, the word
“haze” appears to be a somewhat unusual and arbitrary choice. Perhaps as the
dictionary entry suggests, in a setting such as a nightclub, the word “Haze” may
create a mental image for some consumers of vapor, smoke or even a confused state
of mind. Similarly, in its request for reconsideration, Applicant argues that its own

“mark brings to mind a purple, psychedelic vapor or a mental state of blurriness

2 Applicant’s response of April 27, 2014, at 9-12 of 69.

3 https://www.ahdictionary.com/word/search.html?g=haze&amp:submit.x=0&amp:submit.y=0
AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE,( 5th ed. 2015).
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and confusion.” The Trademark Examining Attorney points out that both the
dictionary definition and Applicant’s proffered connotation of its own mark convey
commercial impressions relating to “vapor.”

We agree with Applicant’s suggestion that potential consumers may well
recognize the association of “Purple Haze” with Jimi1 Hendrix, psychedelic rock and
the counterculture of the 1960s. In comparing the possible meanings of these two
marks, to the extent there is overlap between a confused state of mind (“haze”) and
the prevalence of a drug culture in the 60s frequently associated with a truly
legendary piece of music (“Purple Haze”), we find that these marks could well create
similar connotations.

Given that the average purchaser normally retains a general, rather than a
specific impression of trademarks, the question is whether the marks are
sufficiently similar in their entireties that confusion as to the source of the goods
offered under the respective marks is likely to result. See Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106 (TTAB 1975). We are convinced that when this closeness
in connotation 1s added to the similarities in appearance and sound, these
respective marks create similar overall commercial impressions, and this critical

du Pont factor favors a finding of likelihood of confusion.

B. Relationship of the Goods

We next turn our attention to an evaluation of the relationship between the
goods in the cited registration and the goods identified in the application. Octocom
Systems, Inc. v. Houston Computers Services Inc., 918 F.2d 937, 16 USPQ2d 1783,

1787 (Fed. Cir. 1990). See also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d



1261, 62 USPQ2d 1001 (Fed. Cir. 2002). It is settled that it is not necessary that the
respective goods be identical or even competitive in order to find that they are
related for purposes of our likelihood of confusion analysis. That is, the issue is not
whether customers would confuse the goods themselves, but rather whether they
would be confused as to the source of the goods. See In re Rexel Inc., 223 USPQ 830
(TTAB 1984). The goods need only be sufficiently related that customers would be
likely to assume, upon encountering the goods under similar marks, that the goods
originate from, are sponsored or authorized by, or are otherwise connected to the
same source. See In re Martin’'s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289 (Fed. Cir. 1984); In re Melville Corp., 18 USPQ2d 1386 (TTAB 1991).

As noted above, Registrant’s goods are sound amplifiers while Applicant’s goods
are electronic sound pickups for guitars and basses — both in International Class 9.
In support of its argument that confusion is unlikely, Applicant relies upon letters
from eight individuals in the retail music store industry, all of whom indicate that
sound amplifiers and sound pickups are different products, which would not be
confused by their consumers. Of course, the issue is not whether even the most
unsophisticated of newbie guitar-playing customers would confuse small guitar
pickups with larger amplifiers. We must determine instead whether potential
consumers, upon encountering guitar pickups and amplifiers being sold under
similar marks, might erroneously assume that the goods originate from the same
source.

In explaining the different functions of the respective goods, Applicant itself

argues that pickups are essentially the equivalent of a microphone for the sounds



coming from the strings of a musical instrument, while the amplifier is, by contrast,
a critical component for producing the ultimate sound through a loudspeaker.4
Rather than creating legal distance, this complementary function is indeed a
basis for finding these goods to be related. Without a pickup, the amp will not be
able to amplify the sound of an instrument, and vice versa. That is, in view of their
complementary nature, the goods are likely to be purchased together and used in
conjunction with each other. See, e.g., In re Martin’s Famous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984) (MARTIN’S for bread is
confusingly similar to MARTIN'S for cheese, in part because the goods are
complementary and often used and consumed together); In re Sela Prods., LLC, 107
USPQ2d 1580 (TTAB 2013) (finding that in the course of purchasing a television,
audio or home theater system, purchasers would encounter both surge protectors
(marketed specifically for television, audio and home theater equipment) and wall
mounts and brackets (used in connection with same)); In re Cook Medical
Technologies LLC, 105 USPQ2d 1377, 1380 (TTAB 2012) (medical guiding sheaths
used in conjunction with catheters are closely related, complementary goods). In
this case, Applicant’s evidence supports a finding that an amplifier and guitar
pickup work together in order to provide amplification for an electric guitar or bass.
Applicant also argues that its position is supported by the fact that Registrant
does not sell electronic pickups. However, that alleged fact is not especially relevant

to our inquiry either. Applicant points to no authority for its apparent position that

4 See Applicant’s response of April 27, 2014, at 14 of 78, and Wikipedia pages on Pickups
and Amplifiers, at 26-66 of 78.



Registrant must offer identical goods in order to support a finding of likelihood of
confusion as to related goods.

Rather, the Trademark Examining Attorney, in support of her contention that
the goods at issue are commercially related, has made of record examples of
webpages from third-party vendors — both retailers and manufacturers — offering
types of goods that are similar in nature to those of both Applicant and Registrant

under the same service mark and/or trademark, including the following, inter alia:®

800.854.2235

QUESTIONS & ORDERING
Monday - F

Since 1946 Camvin has been making pickups using plain enamel magnet wire and
Alnico 5 magnets. This is the heart of the vintage tone that many players strve
to attain. Canvin's current line of C22 and H22 humbucking pickups use the same
great sounding matenals that we used in the 1350s. Carvin Custom Shop
pickups are made by utilizing modern state-of-the-art winding and assembly
methods. Try a set of Canvin pickups on your instrument for 10 days and you'll
agree that these are the finest sounding pickups made, or your money back

Pre-Assembled Pickguards

As found on Carvin Bolt guitars. These completely assembled pickguards use quality Carvin

components, and are avaiable with single-coil S60A pickups, or two S80As and a C228

humbucker. Inchdes master volume and 1one, S-way pickup selector and minkswitch. Avaiable IRCEERSig
in white. white pearioid. black, and red tonoiseshell. Mounts directly into Carvin Bolt guitars, and

will also mount directly into 3 Strat®. Please note that it may take up to two weeks to ship

pre-assembled pickguards.

Garvin pregssembied piclkquarnds

Single Coil and Twinblade Humbuckers

Carvin's S804 slnico pickups are simost identical to our vintage APS pickups from the 1950's and
60's. They have higher output and fulier tone than stock Strat® pickups. Carvin aiso offers
twinblade humbuckers, for those who want humbuckers in place of single coils. Available in black,
white and cream.

Carvin single cod piclaps

Classic Series Humbucking Pickups

Classic Series humbuckers are standard on mosr Carvin Custom Shop guitars. They offer the
best all-around sound and are suitable for any type of music. Alnico V magnets give a rich
powerful sound with warmth not available from less expensive ceramic magnets. Carvin
humbuckers are avaiable in cream or black, as well as creamvblack “zebra’, and with cream or
black bezsls.

Qhick 1o wiew Garvin Qlassic Senes humbuckers,

M Series ing Pickups

Carvin's Y M Series. hu pickups were originally introduced in 1978, and have

been improved and expanded ever since. The 11 polepiece per coil design was innovative in the
e 70's. and stillis today. This unique design means there is no dropoff in output when bending

strings, unlike conventional 8 polepiece designs. Alnico V magnets give a rich, powerful sound

with warmith not avaiable from less expensive ceramic magnets. Available in a vanety of neck

and bridge models, and combinations of bisck, white and cream

Click o weew Cann M

Senes humbuckers

5 Office actions of October 28, 2013, May 30, 2014, and January 11, 2015.

6 http://www.carvinguitars.com/guitarparts/guitarpickups.php, Office Action of October 28,
2013, at 29-30 of 34.




HEDGEHOG

‘@”f‘. m‘_‘i ﬁ . BADGER SERIES

P
A
I
SINGLE COILS o=
HAND WIRED SERIES
CUSTOM AUDIO AMPLIFIERS
HUMBUCKERS

JIM KELLEY AMPLIFIERS

7 http://axepalace.com/, Final Office Action of January 11, 2015, at 74-85 of 87.
8 http://www.suhr.com/, Final Office Action of January 11, 2015, at 39-47 of 87.
9 http://www.evhgear.com/, Final Office Action of January 11, 2015, at 20-25 of 87.
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Home | My Account | Cart Conten

Double Bass Pickups, Upright bass pick up amps pre-amp:

Double Bass Pickups, Amps Pre-amps

Bass Pickups, Instrument Cables, Bass Presmps & Bass Amps

RS
Rickups ' 6;}

Upton Bass offers a selection of high guality bass preamps, pickups, amps and cables. Many of us here are regular gigging bassists
and have the opportunity to play on many different systems over the years, so we know first hand the highs and lows of trying to
amplify your double bass. The need to make an upright bass louder than it is acoustically possible of doing has created what we rafer
to as the "signal chain”. Take 3 look at our Rev SOLO double bass pickup for 3 great first link in the chain, couple that with an

acoustic image ten 2 bass amp and...WATCH QUT...you and your bass, only louder! 10

VIDEOS EVENTS ABOUTUS CONTACTUS STORE

PRODUCTS FISHMAN EQUIPPED ARTISTS SUPPORT NEWS

TUNE-O-MATIC POWERBRIDGE
PICKUP
Cevesssssesany The world's finest acoustic pickup
i - v for your electric guitarl Qur
Powerbridge pickups offer the
electric gui...

LOUDBOX ARTIST

The Loudbox Artist is an evolution
in acoustic amplifiers. It leverages.
the award-winning design of the
Loudbox 100, yet pac..

LOUDBOX MINI

Fishman's lightest and most
portable amp yet, Loudbox Mini
delivers the tonal quality that has
made the Fishman name the sta..

VMV POWERBRIDGE PICKUP
The world's finest acoustic pickup
for your electric guitarl Our
Powerbridge pickups offer the
electric guitarist a palette ...

LOUDBOX PERFORMER

The newly re-designed Loudbox
Performer offers more power and
enhanced features in a lighter, more
efficient design.Our most. ..

ARCHTOP GUITAR PICKUP
Dual vibration-sensing piezo
elements embedded in an

- adjustable ebony bridge give this
pickup an unmistakable acoustic
ambie

11

\./

CITARS

DMT GUITAR PICKUPS

A new era in guitar pickups has begun. Completely assembled in the USA GU I TAR AMPS

Our guitar amps are known for quality, reliability and solid build
construction. No matter what your taste or style is, Dean offers
a choice. Define your sound with Dean!

10 http://www.uptonbass.com/, Office Action of October 28, 2013, at 17-19 of 34.

11 http:// www.fishman.com/products/filter, Office Action of October 28, 2013, at 20-28 of 34;
and Office Action of May 30, 2014, at 9-16 of 79.
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Serial No. 86009264

FENDER TEXAS SPECIAL™ STRAT PICKUPS

e e g e 3 reviews | Vv & Review

Home  Galler & Bess Farts  Ficiups and Fresoips
FIND YOUR SOUND

VWhal Fender amp is Dest for you7
Start your joumey here

GuITAR AMPs « () » BASS AMPS

Plug Into the past—and the possibliities

You know “The Fender Sound” when you hear a guitar piayed through a
FEN0er ampiner The Ciear Crystaling cime of 2 TWin Revem. the
overdrven saturaticn of a vintage Deluse - cach © an flustrious
DENCRMANE to afich all iNer aMpIRers ane compared

mpressae in funclionalty, remarkanic m flexbiity. the Fendar aTpii
SHNES 3% A standaione 1one machine or he coroarny of your personal
atfacts chain. Ravered by Fender and non.Fender players. our amps ara
the utimate medium of musical innovation—a tlank canvas 10 color your
lone n ways tat only you can

The Fender 50und St just an BUSIDry Thing. ITs & fesing, an ol
SICOMPESSI) ST e hNC St NCTEIe LRI Mie-miarker
that, aven afler 60 years 3t 3hakes you 1o your core

13

Lindy Fralin Model Amp

Hew Dundacts
Lindy Fralin Pickups bt In collaboration with Tony Albany and Jim Hill of VYT amps, we are proud o offer our Fralin
dEw ok d sewe visk, Nag, nvite Model m

[ ERrrngey B Sk

* Chick images for larger view

"I wanted an amp that was voiced for clean playing (most modern amps ara voiced for
crunchy). | also wanted it o be as small and light as possible (41 Ibs ),

This 30 walt amp sounds as swaet as any vintage amp when played clean The transition
to crunchy is very smooth, and if you want crunch at & iower volume you can replace the
GLE's with 6VE's for a 15 walt amp

The amp is cathode biased for a smoother grind and so different output tubes does not
require re-biasing It is the perfect amp for clubs, recording or just making glorious noise.”

Lindy Fralin 14

12 http://www.deanguitars.com/, Final Office Action of January 11, 2015, at 63-73 of 87.
13 http://www.fender.com/, Office Action of May 30, 2014, at 24-37 of 79.

14 http://www.fralinpickups.com/, Final Office Action of January 11, 2015, at 14-17 of 87.
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Login | B66-498-TBB2 | ny sccourt | Wish List | Financng | Help | Feedback | B2 Changs

itar FREE SHIPPING TO STORE OR HOME*
ntcr Keywords Staora Frosr | Shapping Cart

Products # Used Gear » Platinum # Vintage » Clearance GC Pro » GC Music »

Gel Details

« Finth I S107Es (i

Guitar Pickups

Resuits 1-25 of 712

Search Results For "Amplifiers"”

i I8 SO ) Resuits 1:25 of 7,768

‘@

15

Products News & Events Suppaort Artists Blog Community Experience Company

,@%

4*?”4‘"

GK-3

GUITAR SYNTHS &
ACCESSORIES

JC-120

A classic chorus amp with a legendary clean sound.

Find out more. ..

15 http://www.guitarcenter.com/, Office Action of May 30, 2014, at 17-23 of 79, and Final
Office Action of January 11, 2015, at 32-38 of 87.

16 http:// www.rolandus.com/products/category/477 & http://www.rolandus.com/products/
category/447, Office Action of May 30, 2014, at 41-49 of 79, and Final Office Action of
January 11, 2015, at 12-13 of 87.
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Amplifiers

Mape e THE U.8.A

Electric Amplifiers:
Pickups

roMag

ProMag™ Grand

ProMag™ Gold

Acoustic Amplifiers:

¥
~a
Ly
3 . F
.

Pickups/Preamps Effect Pedals Bass Amps Cabinets

599 Broadway Tth Floor New York, WY 10012 «Tel: +1 212431 91089 - info@aguilaramp.com  © 2011 Aguilar Amplification LLC. All rights reserved. 18

In addition to all of these websites, the Trademark Examining Attorney also

made of record a number of third-party registrations showing that both Applicant’s

17 http://www.deanmarkley.com/, Final Office Action of January 11, 2015, at 26-31 of 87.
18 http://www.aguilaramp.com/, Office Action of October 28, 2013, at 16 of 34.
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type of goods (e.g., “electronic sound pickup”) and Registrant’s type of goods (e.g,

“sound amplifiers) are offered under a single mark by others:1?

DANELECTRO2» | EXPRESSION SYSTEM21

TAYLOR GUITARS K422 HARTKE:2s

//'. SUHR®s EGNATER:
FIRSTACT SCHECTER: Bring Toneto Lifess

J/ 24 PRSQ JAZZ GEAR §NE31

FUSI ONs3o

HELLRAISERS32 Har par atuss RIO GRANDE34

19 Office actions of May 30, 2014, and January 11, 2015.
20 Registration No. 2116570 issued on November 25, 1997; renewed.

21 Registration No. 2849699 issued on June 1, 2004; renewed. No claim is made to the
exclusive right to use the word “System” apart from the mark as shown.

22 Registration No. 2921736 issued on January 25, 2005; Section 8 affidavit accepted and
Section 15 affidavit acknowledged.

23 Registration No. 3017601 issued on November 22, 2005; Section 8 affidavit accepted and
Section 15 affidavit acknowledged.

24 Registration No. 3340605 issued on November 20, 2007; Section 8 affidavit accepted and
Section 15 affidavit acknowledged.

25 Registration No. 3470385 issued on July 22, 2008; Section 8 affidavit accepted and
Section 15 affidavit acknowledged.

26 Registration No. 3573193 issued on February 10, 2009; Section 8 affidavit accepted and
Section 15 affidavit acknowledged.

27 Registration No. 4222161 issued on October 9, 2012.
28 Registration No. 4300859 issued on March 12, 2013.
29 Registration No. 4305318 issued on March 19, 2013.
30 Registration No. 4329561 issued on the Supplemental Register on April 30, 2013.

31 Registration No. 4653034 issued on December 9, 2014. No claim is made to the exclusive
right to use the word “Gear” apart from the mark as shown.

32 Registration No. 4452021 issued on December 17, 2013.
33 Registration No. 4651640 issued on December 9, 2014.
34 Registration No. 4533415 issued on May 20, 2014.
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Although such third-party registrations are not evidence that the marks shown
therein are in use or that the public is familiar with them, they nonetheless may
have probative value to the extent they are based on use in commerce and serve to
suggest that the goods identified therein are of a kind which may emanate from a
single source under a single mark., i.e., that the same entity may provide amplifiers
and guitar pickups under the same mark. See In re Davey Prods. Pty Ltd., 92
USPQ2d 1198, 1203 (TTAB 2009); and In re Albert Trostel & Sons Co., 29 USPQ2d
1783, 1785-86 (TTAB 1993).

We find that the third-party website evidence is competent to show that some
merchants and manufacturers use a single mark to identify both Applicant’s and
Registrant’s types of goods and that the third-party registrations suggest that
pickups and amps may emanate from a common source. Accordingly, we must
assume that the goods are complementary or otherwise-related products, and we
find that Registrant’s goods are related to those provided by Applicant for purposes
of our determination herein.

This evidence shows that consumers searching for information about pickups
and amps will likely see them commonly associated with each other, either by
retailer or by brand. Hence, based upon widespread industry practice, customers
would be likely to assume, upon encountering these complementary products under
such similar marks, that the goods originate from the same source. Specifically, a
consumer acquainted with the HAZE amplifier who is looking for an electronic
sound pickup for a guitar or bass is likely to believe the PURPLE HAZE pickup is a

brand or product extension from the same source that offers the Marshall HAZE

- 15-



amplifier. This critical du Pont factor favors a finding of likelihood of confusion

herein.

C. Channels of trade and conditions of sale

In many of the websites placed into the record by the Trademark Examining
Attorney, the amplifiers are displayed on different pages than are the electronic
sound pickup for guitars and basses. Additionally, as pointed out by Applicant,
pickups and amps are presumably located in different sections of most brick-and-
mortar music stores. However, given what we have seen of industry practice,
prospective consumers will be accustomed to seeing an array of guitar parts,
accessories and auxiliary components like amplifiers offered in these sites under a
single brand, such as Fender, Roland or EVH.

In its brief, Applicant argues that “[m]usicians are sophisticated consumers to
the extent that they understand the tools of their trade.” The record shows that
Applicant’s goods retail for more than three-hundred dollars. However, Applicant
has not offered evidence about the sophistication of its customers, and its
1dentification of goods is not limited to a particular type of consumer or price point.
See Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 110
USPQ2d 1157, 1161 (Fed. Cir. 2014). Hence, we presume that these goods will be
sold to ordinary consumers exercising an average level of care. To the extent we
were to conclude based solely upon the price points of Applicant’s pickups that the
musicians comprising its customer base may be fairly sophisticated, we note that
even careful purchasers can be confused as to source when presented with highly

similar marks used on related and/or complementary goods. See In re Research,
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Corp., 793 F.2d 1276, 230 USPQ 49, 50 (Fed. Cir. 1986) (citing Carlisle Chemical
Works, Inc. v. Hardman & Holden Ltd., 434 F.2d 1403, 168 USPQ 110, 112 (CCPA
1970) (“Human memories even of discriminating purchasers ... are not infallible.”)).

These du Pont factors also support a finding of likelihood of confusion.

D. Effect of purported consent agreement

Evidently in response to a request from Applicant, on September 18, 2014,
Jonathan Ellery, Managing Director of Marshall Amplification plec, the owner of the
cited HAZE registration, sent Applicant a “consent to use letter,” which was then
forwarded to the Office on September 23, 2014. This letter reads as follows:

This consent to use serves as formal confirmation that Marshall
permits Flying Mojo, LLC, 578 Washington Blvd, Suite 105, Marina
Del Rey, California 90292, U.S.A (“Flying Mojo”) incorporating Haze
(on a non-exclusive basis under the terms contained herein.) as part of

the brand name for Flying Mojo manufactured guitar pickups
(“Pickups”).

It is expressly understood and agreed by Flying Mojo that it shall (at
its own expense and liability) seek all necessary permissions in
respect of any term, name or other brand name to accompany Haze,
and that furthermore, any and all Marshall intellectual property,
including, but not limited to, any Marshall product and/or any
Marshall trade mark (including Haze), shall remain the sole property
of Marshall.

Although Applicant argues that this letter constitutes Registrant’s consent to
the registration of Applicant’s proposed mark, the Trademark Examining
Attorney has rejected this argument. We agree that this is not sufficient to
overcome the statutory refusal grounded in likelihood of confusion.

This alleged “consent to use,” by its own terms, does not provide Registrant’s
consent to Applicant’s registration of its claimed mark. Instead, Registrant

consents to Applicant’s non-exclusive inclusion of the word “Haze” into its
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composite mark for guitar pickups. In addition, the second paragraph of this
“agreement” suggests that Applicant needs to seek additional consent from
Registrant for an action such as registration.

We recognize that our primary reviewing court has repeatedly indicated that
consent agreements should be given great weight, and that we should not
substitute our judgment about likelihood of confusion for the judgment of the real
parties in interest. However, this case is an outlier. This “naked consent” fails to
set forth the reasons why Registrant believes there is no likelihood of confusion
and does not describe any arrangements undertaken by Applicant and Registrant
to avoid confusion among members of the relevant public. See In re Mastic, 829
F.2d 1114, 4 USPQ2d 1292, 1295-96 (Fed. Cir. 1987); In re Permagrain Prods.,
Inc., 223 USPQ 147, 149 (TTAB 1984). Without additional factors to support the
conclusion that confusion is unlikely, this naked agreement is accorded little
welight inasmuch as i1t does not constitute a proper and credible consent
agreement between the parties. See In re du Pont, 177 USPQ at 568; see also In re
Four Seasons Hotels Ltd., 987 F.2d 1565, 26 USPQ2d 1071 (Fed. Cir. 1993); In re

N.A.D. Inc., 754 F.2d 996, 224 USPQ 969 (Fed. Cir. 1985).

Accordingly, this is a neutral du Pont factor in our final determination.

E. Conclusion on Likelihood of Confusion

When comparing the involved marks in their entireties, we find that they are
similar as to sound and appearance, create similar connotations and convey quite
similar overall commercial impressions. The goods are complementary products

that will be sold through the same channels of trade to the same classes of
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purchasers. Despite Applicant’s attempt to secure Registrant’s consent to
Applicant’s use of Applicant’s claimed mark, we find the naked consent to be
insufficient (and on its face, somewhat contradictory) to overcome the statutory bar
to registration herein. Hence, after considering all of the applicable du Pont factors,
we find that Applicant’s mark, PURPLE HAZE for “electronic sound pickup for
guitars and basses” is likely to cause confusion with the cited mark, HAZE for

“sound amplifiers.”

Decision: The refusal to register Applicant’'s PURPLE HAZE mark under

Section 2(d) of the Lanham Act is hereby affirmed.
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