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UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)

U.S. APPLICATION SERIAL NO. 85970860

MARK: EASY ACCESS

CORRESPONDENT ADDRESS:
INTERNET PROMISE GROUP LLC

2390 CRENSHAW BLVD STE 239

TORRANCE, CA 90501-3300

APPLICANT: Internet Promise Group LLC

CORRESPONDENT’S REFERENCE/DOCKET NO:

N/A
CORRESPONDENT E-MAIL ADDRESS:

chand@InternetPromise.com

GENERAL TRADEMARK INFORMATION:

http://www.uspto.gov/trademarks/index.jsp

TTAB INFORMATION:

http://www.uspto.gov/trademarks/process/appeal/index.is
B

EXAMINING ATTORNEY’S APPEAL BRIEF

In this case, registration has been refused because Appellant’s mark, when used in connection with

Appellant’s goods, so resembles the mark in U.S. Registration No. 4514959, as to be likely to cause



confusion, to cause mistake or to deceive under Trademark Act Section 2(d), 15 U.S.C. §1052(d); see

TMEP §§1207.01 et seq.

The Applicant now appeals the Trademark Examining Attorney’s refusal to register the mark.

CASE HISTORY

Appellant seeks to register the wording, “EASY ACCESS” as a standard character mark for goods
described as computer system with computer hardware and computer software applications, that
interfaces with wireless mobile devices and business authentication systems to provide two-factor
authentication of remote users to Internet Servers. Filed June 26, 2013, Appellant seeks registration on
the Principal Register based upon a bona fide intention to use the mark in commerce under Section 1(b),

15 U.S.C. §1051(b).

Upon initial examination, in July, 2013, the application was suspended pending disposition of a prior
pending application. Thereafter, upon registration of the prior pending application, on August 20, 2014,
the application was removed from suspension and registration refused under Trademark Act Section
2(d), based upon a likelihood of confusion with U.S. Registration No. 4514959. 15 U.S.C. §1052(d); see
TMEP §§1207.01 et seq. Appellant responded to the refusal but after consideration of Appellant’s

response, the refusal was made FINAL on March 13, 2015.



Appellant now appeals.

ISSUE ON APPEAL

The issue for consideration in the instant appeal is whether Appellant’s proposed mark, “EASY ACCESS,”
when used in connection with Appellant’s computer system with computer hardware and computer

software applications, so resembles the registered mark -- U. S. Registration No. 4514959 for the mark
“EZACCESS” and also for computer software -- as to be likely to cause confusion, to cause mistake or to

deceive within the meaning of Section 2(d) of the Trademark Act.

ARGUMENT

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark
that it is likely a potential consumer would be confused, mistaken, or deceived as to the source of the
goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). A determination of
likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In
re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this
determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256
(Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d 1471,
1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight,

and any one of the factors may control in a given case, depending upon the evidence of record.



Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at 1260; In re Majestic
Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de

Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of
the goods, and similarity of the trade channels of the goods. See In re Viterra Inc., 671 F.3d 1358, 1361-
62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Dakin’s Miniatures Inc., 59 USPQ2d 1593, 1595-96

(TTAB 1999); TMEP §§1207.01 et seq.

The Marks are Highly Similar

With respect to the similarity of the marks, when comparing marks, the test is not whether the marks
can be distinguished in a side-by-side comparison, but rather whether the marks are sufficiently similar
in terms of their overall commercial impression that confusion as to the source of the goods offered
under the respective marks is likely to result. Midwestern Pet Foods, Inc. v. Societe des Produits Nestle
S.A., 685 F.3d 1046, 1053, 103 USPQ2d 1435, 1440 (Fed. Cir. 2012); In re Davia, 110 USPQ2d 1810, 1813
(TTAB 2014); TMEP §1207.01(b). The proper focus is on the recollection of the average purchaser, who
retains a general rather than specific impression of trademarks. United Global Media Grp., Inc. v. Tseng,
112 USPQ2d 1039, 1049, (TTAB 2014); L’Oreal S.A. v. Marcon, 102 USPQ2d 1434, 1438 (TTAB 2012);

TMEP §1207.01(b).

Furthermore, in assessing the similarity of the marks, there is no correct pronunciation of a mark

because it is impossible to predict how the public will pronounce a particular mark. See Embarcadero



Techs., Inc. v. RStudio, Inc., 105 USPQ2d 1825, 1835 (TTAB 2013) (quoting In re Viterra Inc., 671 F.3d
1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012); In re The Belgrade Shoe Co., 411 F.2d 1352, 1353,
162 USPQ 227, 227 (C.C.P.A. 1969)); TMEP §1207.01(b)(iv). Thus, slight differences in the sound of
similar marks will not avoid a likelihood of confusion. In re Energy Telecomm. & Elec. Ass’n, 222 USPQ
350, 351 (TTAB 1983); see In re Viterra Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir.

2012).

In this case, Appellant’s proposed mark is for the wording “EASY ACCESS” and Registrant’s mark is a
truncated version, “EZACCESS.” However, Appellant contends that the marks are not similar and are not
likely to be confused. In particular, Appellant asserts that the marks are distinguishable based upon
their visual differences, sound distinctions, and differing connotations/commercial impressions.

However, these claims fail.

Again, in considering the commercial impressions, the test is not whether the marks can be
distinguished in a side-by-side comparison, but rather whether the overall commercial impressions are
sufficiently similar so that source confusion is likely to result. Midwestern Pet Foods, Inc. v. Societe des
Produits Nestle S.A., 685 F.3d 1046, 1053, 103 USPQ2d 1435, 1440 (Fed. Cir. 2012); In re Davia, 110
USPQ2d 1810, 1813 (TTAB 2014); TMEP §1207.01(b). In this case, source confusion is highly likely
because of the marks identical pronunciation or sound, identical meanings, and similar appearances and
commercial impressions. Moreover, the marks have similar visual appearances. Average consumers
encountering the marks that retain general impressions of trademarks, are likely to be confused as to

the source of the Appellant’s and Registrant’s goods.



Here, the marks are similar because of their similar and shared elements. Where the registered mark
includes the element “E Z,” the proposed mark includes “EASY.” These elements are similar because
they have identical pronunciations. The examining attorney request that the Board take judicial notice
of the dictionary pronunciation of the term “Easy.” Please take judicial notice of the pronunciation of
“easy” from the American Heritage Dictionary at

https://www.ahdictionary.com/word/search.html?g=easy.” Accordingly, as pronounced, these

elements are identical, namely, “E Z.”

In addition, here the “EASY” and “EZ” elements are combined with the identical term ACCESS.

Accordingly, as combined here, the marks sound similar in that they have identical pronunciations.

Moreover, the proposed and registered marks have identical meanings because Appellant’s “EZ”
component is a recognized abbreviation for “easy.” The examining attorney request that the Board take

judicial notice of the attached dictionary evidence establishing that “EZ” means “EASY.” As such,

! The Trademark Trial and Appeal Board may take judicial notice of dictionary definitions that (1) are available in a
printed format, (2) are the electronic equivalent of a print reference work, or (3) have regular fixed editions. TBMP
§1208.04; see In re Driven Innovations, Inc., 115 USPQ2d 1261, 1266 n.18 (TTAB 2015) (taking judicial notice of
definition from Merriam-Webster Online Dictionary at www.merriam-webster.com); In re Petroglyph Games Inc.,
91 USPQ2d 1332, 1334 n.1 (TTAB 2009) (taking judicial notice of definition from Dictionary.com because it was
from The Random House Unabridged Dictionary); In re Red Bull GmbH, 78 USPQ2d 1375, 1378 (TTAB 2006) (taking
judicial notice of definition from Encarta Dictionary because it was readily available in specifically denoted editions
via the Internet and CD-ROM); TMEP §710.01(c); see also Fed. R. Evid. 201; 37 C.F.R. §2.122(a).




although the visual presentations are slightly different, the sound and meanings remain identical as

EZACCESS is equivalent to EASY ACCESS.

In addition, comparing the visual appearances, the noted slight differences do not sufficiently distinguish
the commercial impressions so that the marks differ. Even though the marks have differing renditions of
the term “easy,” they still appear similar as both marks begin with the letter E and are combined with
the term ACCESS. Moreover, given the identical pronunciation and meaning of the “EZ” and “EASY”
elements, both marks still visually convey “easy” combined with “access” and are very similar.
Furthermore, the Board has previously affirmed refusal where the terms “EZ” and “EASY” were

combined with identical elements as here.

This case, like the case In re Team Worldwide Corp., Serial No. 76430485 (March 15, 2007), has been

properly refused.

As in In re Team Worldwide, where the Board affirmed the refusal to register under Section 2(d),
Appellant’s proposed mark and Registrant’s mark have similar overall commercial impressions. There,
the Board affirmed the refusal to register under Trademark Action Section 2(d), finding the terms EZ and
EASY to be “very similar” in overall appearance, identical in sound and conveying of the same meaning
when combined with identical elements “EASYBED” as was the case with the registrant’s mark in that

case, and “EZ BED” as was the case with the proposed mark.



Here, neither mark includes any other word element or additional design feature to distinguish their
commercial impressions from the plain meaning of the wording. Thus, the combinations EASY

ACCESS/EZACCESS, contrary to Appellant’s claims, are highly similar if not identical.

Furthermore, given that the marks in question could clearly be pronounced the same; such similarity
alone is sufficient to support a finding that the marks are confusingly similar. In re White Swan Ltd., 8
USPQ2d 1534, 1535 (TTAB 1988); see In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB

2007); TMEP §1207.01(b)(iv).

Additionally, consumer confusion has been held likely for marks that do not physically sound or look
alike but convey the same idea, stimulate the same mental reaction, or may have the same overall
meaning. Proctor & Gamble Co. v. Conway, 419 F.2d 1332, 1336, 164 USPQ 301, 304 (C.C.P.A. 1970)
(holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning products); see In re
M. Serman & Co., 223 USPQ 52, 53 (TTAB 1984) (holding CITY WOMAN for ladies’ blouses likely to be
confused with CITY GIRL for a variety of female clothing); H. Sichel Sohne, GmbH v. John Gross & Co., 204
USPQ 257, 260-61 (TTAB 1979) (holding BLUE NUN for wines likely to be confused with BLUE CHAPEL for
the same goods); Ralston Purina Co. v. Old Ranchers Canning Co., 199 USPQ 125, 128 (TTAB 1978)
(holding TUNA O’ THE FARM for canned chicken likely to be confused with CHICKEN OF THE SEA for
canned tuna); Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105, 109 (TTAB 1973) (holding
UPTOWNER for motor inn and restaurant services likely to be confused with DOWNTOWNER for the
same services); TMEP §1207.01(b). As Appellant’s and Registrant’s marks are similar in appearance and
convey the same idea and have identical meaning, the marks are sufficiently similar and Appellant’s

claims that the marks are not similar are not persuasive.



The Goods are Closely Related

With respect to the goods, when the goods are compared, the goods of the parties need not be identical
or even competitive to find a likelihood of confusion. See On-line Careline Inc. v. Am. Online Inc., 229
F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54
USPQ2d 1894, 1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not
related to, one another in kind, the same goods can be related in the mind of the consuming public as to

the origin of the goods.”); TMEP §1207.01(a)(i).

The respective goods need only be “related in some manner and/or if the circumstances surrounding
their marketing [be] such that they could give rise to the mistaken belief that [the goods and/or
services] emanate from the same source.” Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356,
1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i). Generally however, the greater degree of similarity between the
applied-for mark and the registered mark, the lesser the degree of similarity between the goods of the
respective parties that is required to support a finding of likelihood of confusion. In re Davey Prods. Pty
Ltd., 92 USPQ2d 1198, 1202 (TTAB 2009); In re Thor Tech, Inc., 90 USPQ2d 1634, 1636 (TTAB 2009). Thus
here, given the highly similar nature of the marks, if not identical, the degree of similarity between the

goods of the respective parties need not be great. /d.

It is noted that when assessing the relatedness of the goods, the question of likelihood of confusion is
determined based on the description of the goods stated in the application and registration at issue, not

on extrinsic evidence of actual use. See Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d



1317,1323, 110 USPQ2d 1157, 1162 (Fed. Cir. 2014) (quoting Octocom Sys. Inc. v. Hous. Computers
Servs. Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990)). Absent restrictions in an
application and/or registration, the identified goods are “presumed to travel in the same channels of
trade to the same class of purchasers.” In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908
(Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d
1001, 1005 (Fed. Cir. 2002)). Additionally, unrestricted and broad identifications are presumed to
encompass all goods of the type described. See In re Jump Designs, LLC, 80 USPQ2d 1370, 1374 (TTAB
2006) (citing In re Elbaum, 211 USPQ 639, 640 (TTAB 1981)); In re Linkvest S.A., 24 USPQ2d 1716, 1716

(TTAB 1992).

In this case, neither identification set forth in the application nor registration include any restrictions as
to nature, type, channels of trade, or classes of purchasers. Therefore, it is presumed that these goods

travel in all normal channels of trade, and are available to the same class of purchasers.

Again, as specified in the registration, Registrant’s services are described as follows: computer software,
namely, computer software for user authentication, authorization and login to protected website
accounts and secure computer network resources. Appellant specifies the following description in its
application: computer system with computer hardware and computer software applications that
interfaces with wireless mobile devices and business authentication systems to provide two-factor
authentication of remote users to Internet Servers. Registrant’s broad wording is presumed to
encompass all goods of the type described, including those in Appellant’s more narrow identification.

Thus here, the services are sufficiently related.



In its claims that the goods are not sufficiently related, Appellant improperly imposes use, user and
trade channel restrictions and limitations not contained in the application or registration. To that end,
the Appellant has improperly submitted new evidence with its appeal brief. Specifically, Exhibit B —

Introduction to Computers Hardware and Software.

The record in an application should be complete prior to the filing of an appeal. 37 C.F.R. §2.142(d);
TBMP §§1203.02(e), 1207.01; TMEP §710.01(c). Because Appellant’s new evidence was untimely
submitted during appeal, the trademark examining attorney objects to this evidence and requests that
the Board disregard it. See In re Fiat Grp. Mktg. & Corp. Commc’ns S.p.A, 109 USPQ2d 1593, 1596 (TTAB
2014); In re Pedersen, 109 USPQ2d 1185, 1188 (TTAB 2013); TBMP §§1203.02(e), 1207.01; TMEP

§710.01(c).

Registrant’s software includes computer software for user authentication and authorization to secure
computer network resources. The registration contains no limitation as to the user of these goods or
trade channels and broadly characterizes the use to include secure computer network resources.
Although Appellant’s goods includes hardware where the Registrant’s goods do not, Appellant also
specifies software applications that interface with wireless mobile devices and business authentication
systems to provide two-factor authentication of remote users to Internet Servers. The Appellant now
attempts to narrowly define its authentication software but the provided limitations are neither

supported by evidence nor so specified with restrictive language in the identification of goods.



In support of its position that the goods are unrelated, Appellant relies upon the cases In re Octocom
Systmes, Inc. v. Houston Computers Services, Inc., 918 F.2d 937, 16 U.S.P.Q. 2d 1783 (Fed.Cir. 1990) and
Information Resources Inc. v. X*Press Information Services, 6 U.S.P.Q. 2d 1034 (TTAB 1988). As asserted
by Appellant, these cases establish that it is not enough that both Registrant and Appellant both provide
computer goods to find the goods sufficiently related. However here, the goods are more than simply
computer goods. As described in their respective identifications, the goods are both authenticating

software. Hence here, the goods are sufficiently related.

Trade Channels Are Similar

Appellant also asserts that consumers of its goods are sophisticated clients and that its goods are
purchased with care, deliberation, and thought. However, the record is devoid of evidence that would
establish that Appellant’s consumers are sophisticated or that its goods require careful deliberation or
thought with respect to use, selection, or purchase. There is no evidence that the goods are expensive
or specialized. As noted supra, the goods are simply described as computer systems with computer
hardware and computer software applications, that interfaces with wireless mobile devices and business
authentication systems to provide two-factor authentication of remote users to Internet Services.

Hence here, it appears that the goods are available to any wireless mobile device user. As such,
contrary to Appellant’s claims, its consumers do not appear to be sophisticated or different from

Registrant’s.

Moreover, comparing the goods as described in the application and registrations, because neither the

application nor registration include restrictions, the identified goods are “presumed to travel in the



same channels of trade to the same class of purchasers.” In re Viterra Inc., 671 F.3d 1358, 1362, 101
USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261,

1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)).

Accordingly, registration has been properly refused.

CONCLUSION

In this case, refusal of the proposed mark not only prevents buyer confusion as to the source of
Appellant’s and Registrant’s goods, but also protects Registrant from adverse commercial impact due to
use of a similar mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690
(Fed. Cir. 1993). Moreover, resolving all doubts in favor of the prior registrant, registration has been
properly refused. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261,
1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6
USPQ2d 1025, 1026 (Fed. Cir. 1988). Accordingly, the examining attorney respectfully requests that the
Board affirm the refusal to register the proposed mark under Section 2(d) of the Trademark Act.

Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.

Respectfully submitted,



/IngridCEulin/
Ingrid C. Eulin
Examining Attorney
Law Office 111
(571) 272-9380

Ingrid.Eulin@uspto.gov

Robert L. Lorenzo
Managing Attorney

Law Office 111
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