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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

I Mark: EASY ACCESS

In re: INTERNET PROMISE GROUP®, LLd Application Ser. No.:85/970,860
: Filed: June 26, 2013

Applicant

APPEAL BRIEF

l. THE | SSUE ON APPEAL
ShouldApplicantinternet Promis&roup LLCs (“Internet Promise”)mark

EASY ACCESSbe refused registration on the grounds of likelihood of confusion
with the trademark registratidor EZACCESS(no ID) whereg(1) the identified
goodsare sbstantially different(2) the channels of tradend (3) sophistication of
the customersnplicated thereby are substantially differesmtd where (4) the

customers and potentigbodsimplicated thereby do not overfap

. RECITATION OF THE FACTS
Internet Pomiseappliedfor registation of its mark, EASY ACCESHr the

following identification of the goods:

Computer system with computer hardware and computer software
applications, that interfaces with wireless mobile devices and business
authentication systems to provide two-factor authentication of remote users to
Internet Servers in Class 009.

The TrademarkExamining Attorney refusedegistrationon the grounds that
themarkso resembletheregistered marEZACCESS(in U.S.Registration No.

4,514,959 tha it is likely that a potential consumer would be confused, mistaken,



or deceived as to the source of the goods/services of Internet Pamise

registrant.

More specifically, he Examining Attorneycitedthe followingregistration
for EZACCESS
U.S. Regstration No4,514,95%or the following goods

Computer software, namely computer software for user authentication, authorization
and login to protected website accounts and secure computer networks resource.

Internet Promise provided arguments to the Trademark Examining Attorney,
in office action response, as to why and how the marks are different for the
likelihood of confusion analysis and these weigh against likelihood of confusion.
The Trademark Examining Attorney, howeuwaaintained her refusal, and Internet
Promise Groupimely filed the presentotice of appeal.

. SUMMARY OF THE ARGUMENT

The differences between Internet Prorisseark nature of theoods, trade
channelsand customers and prospective customers, and thtse gited
registrationweigh in favor oo likelihood of confusion Most importantly, the
mere fact that both sets of goods are computer related does not weigh in favor of
confusion, and the sophistiton of at least Internet Promise’s prospective
customers and the nearly complete lack of any overlap in any customers and

prospective customers weighs heavily against confusion.

The Examining Attorney’s refusal to issue a notice of allowance for the

appliedfor mark under section 2(d) should therefore be reversed.



V. ARGUMENT

In a likelihood of confusion analysis under section 2(d), the issue is not
whether the respective marks themselves, or the goods or services offered under
the marks, are likely to be confused but, rather, whether there is a likelihood of
confusion as tohe source or sponsorship of the goods or services because of the
marks used thereoBee, e.g., Paula Payne Prods. Co. v. Johnson’s Publ'g Co.
473 F.2d 901, 902, 143.S.P.Q.76, 77 (C.C.P.A. 1973) (“[T]he question is not
whether people will confuse the marks, but rather whether the marks will confuse
people into believing that the goods they identify emanate from the same source.”);
In re Majestic Distilling Co.315 F.3d 1311, 1316, 85.S.P.Q. 2dL201, 1205
(Fed. Cir. 2003) (“[T]he...mistaken belief that [a good] is manufactured or
sponsored by the same entity [as another good] ... is precisely the mistake that
82(d) of the Lanham Act seeks to preventri)re Shell Oil Ca.992 F.2d 1204,

1207, 26U.S.P.Q. 2d.687, 1689 (Fed. Cir. 1993) (“The degreérefatedness’

must be viewed in the context of all the factors, in determining whether the
services are sufficiently related that a reasonable consumer would be confused as
to source or sponsorship.1j re Binion 93U.S.P.Q. 2dl531, 1534, 1535 (TTAB
2009);In re Ass’n of the U.S. Arm85U.S.P.Q. 2dL.264, 126768, 1270 (TTAB
2007);Hilson Research Inc. v. Soc’y for Human Res. Mdg2itU.S.P.Q. 2dL423,

1429 (TTAB 1993) (“Although confusion, mistake or deception about source or
origin is the usual isge posed under Section 2(d), any confusion made likely by a
junior user’s mark is cause for refusal; likelihood of confusion encompasses

confusion of sponsorship, affiliation or connection.”).



In the seminal casé re E. I. du Pont de Nemours & Cd76F.2d 1357,
177U.S.P.Q563 (C.C.P.A. 1973}he United State€ourt of Customs and Patent
Appeals discussed the factors relevant to a determination of likelihood of
confusionunder Sectior2(d). In setting forth the factors, the court cautioned that,
with respect to determining likelihood of confusion, “[tlhere is no litmus rule
which can provide a ready guide to all casés$.’at 1361, 171.S.P.Qat 567.

Not all of the factors are relevant and only those relevant factors for whiehigher
evidence irthe record must be considerédl. at 136162, 177U.S.P.Qat 56768;
see also In re Mighty Leaf Te@01 F.3d 1342, 1346, 94.S.P.Q. 2dL.257, 1259
(Fed. Cir. 2010) (“Not all of th®uPontfactors are relevant to every case, and
only factors of significance to the particular mark need be considered®);
Majestic Distilling Co, 315 F.3d 1311, 1315, &5S.P.Q. 2d.201, 1204 (Fed. Cir.
2003) (citingIn re Dixie Rests., Inc105 F.3d 1405, 146067, 41U.S.P.Q. 2d
1531, 1533 (Fed. Cir. 1997 Qunnindiam v. Laser Golf Corp222 F.3d 943, 946,
55U.S.P.Q. 2dL842, 1845 (Fed. Cir. 2000). Furthermore, the significance of a
particular factor may differ from case to caSee du Pong76 F.2d at 13662,
177U.S.P.Qat 56768; Dixie Rests.105 F.3d at406:07, 41U.S.P.Q. 2dt 1533
(noting that “any one of the factors may control a particular case”).

A determination of the likelihood of confusion under Section 2(d) is made
on a cas#y-case basis and the factors set forturPont.Not all of thedu Pont
factors are necessarily relevant or of equal weight in a given case, and any one of
the factors may control depending upon the evidence of reéditdbough the
weight given to the relevandu Pontfactors may vary, the following two factors

are key onsiderations in any likelihood of confusion determination:

« The similarity or dissimilarity of the marks in their entireties as to

appearance, sound, connotation and commercial impression.



. The relatedness of the goods or services as described in the

applcation and registration(s).

See, e.g., Federated Foods, Inc. v. Fort Howard Paper33d. F.2d
1098, 1103, 192 1$.P.Q24, 29 (C.C.P.A. 1976)n re lolo Techs., LLC
95 U.S.P.Q2d 1498, 1499 (TTAB 2010)n re Max Capital Grp. Ltd.
93 U.S.P.Q2d 1213, 1244 (TTAB 2010)in re Thor Tech, In¢90
U.S.P.Q2d 1634, 1635 (TTAB 2009).

The following factors may also be relevant ineatpartelikelihood-of-confusion

determination and must be considered if there is pertinent evidence in the record:

« The gmilarity or dissimilarity of established, likelo-continue trade

channels.

. The conditions under which and buyers to whom sales are made, i.e.,
“impulse” vs. careful, sophisticated purchasisggT MEP
81207.01(d)(vii).

« The number and nature of similar marks in use on similar geeés (
TMEP 81207.021(®(iii) ).

. The existence of a valid consent agreement between the applicant and
the owner of the previously registered mark (E&E=P
81207.01(d)(viii).

See, e.gdu Pont 476 F.2d at 13683, 177 US.P.Qat 56869;In re
Thor Tech, InG.113 US.P.Q 2d 1546 (TTAB 2015)tn re Davey Prods.
Pty Ltd, 92 US.P.Q2d 1198, 12034 (TTAB 2009);In re Toshiba
Med. Sys. Corp91 US.P.Q2d 1266, 12724 (TTAB 2009);Ass’n of
the U.S. Army85 US.P.Q2d at 127173.
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The determination of likelihood of confusion under 82(d) in an iftense
application under 81(b) of the Trademar&tAoes not differ from the

determination in any other type of application.

In this case, the following factors are the most relevhatdisimilarity of
the marksthe disimilarity of and the nature of goods, atie disimilarity of the
trade channelsf the goods.Internet Promissubmits(i) that tre marks
themselves, thappliedfor mark EASY ACCES&ndprior registered mark
EZACCESS (ii) their identification of goodsand (iii) their trade channels
source of goodare entirely differenfrom each otherThereforefor the rasons as
detailed hereithere is no likelihood of confusiamder section 2(d)etween the

appliedfor mark and the prior registered mark.

A. The Marks are Not Smilar

EZACCESStheprior registered markand EASY ACCESSnternet
Promisés mark are different and these marks are both different in visual

appearance as well as sound quality or connotation.

Case law requires that where the mark is composed of two different words,

the mark is to be analyzed as a single unitary mark and not as two separate words.

In Princeton Vanguard LLC v. Frithay N. AM., Inc.786 F.3d 960 (Fed.
Cir. 2015), in a case directed to test for generéss, the court stated that the mark
“pretzelkcrisps” for pretzel crackers was improperly azaly by evaluating each
term separately rather than both terms as a whole. The same reasoning is equally

applicable to evaluatingmark for likelihood of confusion.



Contrary to this established case law principal, the Examining Attorney
failed to evaluatéhe mark as a widie, ignoring the first word “EASYof the
appliedfor mark, and instead comparing only the word “ACCESS” of the applied
for mark tothe registered mark “EZACCESSeading her to reacinaerroneous
finding of Section 2(d) likelihood of edusion.

Internet Promiss mark EASY ACCES$rom the perspective of visual
appearance is made of two different and distinct words comparetheith
registrant’s mark EZACCES%urther Internet Promisse mark EASY ACCESS
Is made of twalifferent and diBnct sound connotations that of (i) EASMd(ii)
ACCESS

Internet Promisse mark EASY ACCESnd registrant’s mark EZACCESS
when displayedh written form on a website antgsed in marketing literatuisge
entirely different to a consumer. By having @d&ASY in Internet Promise
mark, the markare not similar as the word “EASY” changes the nazgkvell as
the character of the mark in its entirety and there is no likelihood of confusion

between these two marks, on this factor of similaritgnafks aloe.

Further, the “EASY” part of the mark in normal language usage refers to
ease of use or conveniartd cannot be disregarded for the purpose of similarity of
marks analysis. Thuthis makes Internet Promisamark EASY ACCESS
fundamentallydifferent han te registrant’s marfleZACCESS

Thereforepoth from the visual perspective and sound connotation

perspectivelnternet Promise mark EASY ACCES&nd registrant’s mark



EZACCESSare dissimilar marks that are unlikely to cause confusion to a

prospedie buyer.

Based on the applicable case law, the factor of “similarity of marks” is

judged for appearance, sound, connotation, and commercial impression.

1. The Marks Do Not Appear Smilar

Theappearanceof theappliedfor mark and the prior registered mark is
entirelydifferent in that theppliedfor mark is EASY ACCES&nd the prior
registered mark is EZACCES#d the appearance of these two marksafipdied
for mark and the prior registered mark is such thateis not likely tobe acause

confusionas to the origin of the goods.

The applieefor mark is composed of tweparde and distinct words EASY
and ACCESSwhereas the prior registered mark is composed from a single word,
EZACCESS

Additionally, the first word EASYin theappliedfor markis a separate
word. Thereforejn the applieefor mark,the words EASYand ACCESSeqgin
with capitalletters andpronounceds two differentvords andsounds

Further, the appearance of the mark is differentigndt likely to cause
confusion, in thathe applieefor mark would be displayed diterature and

marketing material for a computer system for a service for ddetor remote user



authentication requiring a wireless mobile devicd the prioregistered mark is

displayed on avebsite and des not require use of a wireless mobile device

Internet Promise’s markased onheidentification of the goodss a
computer system uses a remote user authenticatgystem exclusiveljor use
with awireless mobile devicand its interaction witlthe computer system
(Internet Servgr where the Internet server, first identifies and authenticates the
wirelessmobile deviceand by implication itsiser, then provides a oiiene and
limited-time use password atidencopies thabnetime andimited time password

to an authentication server of a busingbgre the user is desiring to login.

Thus the identified goodprovidea two-factor remote user authentication
computer systeprone factor being thene time or the limited or temporary
password anthe second factor being the hardware identification ohviheless
mobile device, exclusively via use of a mobile wireless device and its unique

identification mechanisms of caller id and hardware device identification

The tradechannelf theapplied-for mark is a large service business such as
Google, Apple, Yahoo etcthat would use the mark addploy theappliedfor
servicefor authentication to their systems and thus offer afagtor remote user
authentication, without having to provision aheliver a hardware security token

to each customer.

In contrast, registrant’s mark is for use with a website and does not offer or

provide any technology service.
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A retail customer on seeirige prior registered mark “EZACCESSor
computer software apjpation on awebsitewould readily understanihat such a
websiteserviceis different thara computer system fartwo-factor remote user
autrenticdion service that exclusively works witwareless mobile devicavhere
the hardware of theireless molde devicels used for one of these factors of
authenticatiorandwhere ths Internet Promise’s applied for mdde atwo-factor
remote user authenticatiserviceis offered by a large service provider such as

Google, Yahoo etdo their customers

When aretail customer is being provided serviagsler theappliedfor
mark they ardeing provided a service that only works with a wireless mobile
devicein conjunction with a large service provider, and thus the trade channels are
entirely differentln contast, the prior registered mark is &mftwaregoods that

aremade available via a websiterttail customers.

As discussed above, the appearance chpipdiedfor mark and the prior
registered mark is different on multiple grounds including appearHribe mark,
packaging of the goodand trade channels in which these goods would be
distributed.

Therefore, these two marks are not similar in appearance at all so as to likely

to cause confusion to a retail customer for these goods.

2. The Marks Do Not Sound Smilar

Thesoundof theappliedfor mark and the prior registered mark is different
in that theappliedfor mark is “EASY ACCESS” and the prior registdrmark is

11



“EZACCESS and they would be pronouncedry differently because visually
they are vey different These two marks are different becauseafh@iedfor mark
Is composed of two different and distinct words whereas the prior registered mark

Is a single word.

Therefore, the applietbr markis pronounced a®ur separatand distinct
phondic syllables. Such a distingbcal pronunciation of the appliefdbr mark
coupled with a visual difference makes the appl@dnark and the prior

registered mark different and less likely to cause confusion.

3. The Connotations of the Marks Are Not Smilar

Theconnotation of theappliedfor mark and the prior registered mark is
different in that theppliedfor mark is “EASY ACCESS” and the prioegistered
mark is “EZACCESS as discussed above, and they connote entiréigrent
goods, one directed sotwofactor remote user authenticatiosing awireless
mobile devicdor providingand being used as a hardware security tokbereas
the prior registered mark is fatraditional onefactorlogin on a vebsite using

user id and a password.

Thesetwo marks are different because #ppliedfor mark is composed of

two different and distinct words whereas the prior registered mark is a single word.

4.  The Commercial Impressiors of the Marks Are Not Smilar

Thecommercial impressionof theappliedfor mark and the prior registered
mark isalsodifferent in that theppliedfor mark iSEASY ACCESSand the pior

12



registered mark is EZACCESS®hese two marks are not likely to cause confusion
because thappliedfor mark is composed of two different and distinct wottds

first word EASY being perceived as an independent word separate and apart from
the second word ACCESS for commercial impressirereas the prior registered

mark is a single word.

Additionally, the sound impression of thepliedfor mark and the prior
registered mark is different in that thppliedfor markis “EASY ACCESS and
the pria registered mark is “EZACCES3&nd they would be pronounced
differently because how they reatihese two marks are different because the
appliedfor mark is composed of two different and distinct words whereas the prior

registered mark is a single word.

Further, the appearance of gggpliedfor mark is different ands not likely
to cause confusion, in that tappliedfor mark would be displayed caam OEM's
literature and marketing materehdwould be accompanied by a marketing
literature on how the service is to be used using a mobile wireless daditke

prior registered mark is displayed onvabsite

A retail customer on seeingipr registered mark “EZACCES®n a
website for traditional login using a user id and a password readily understands that
such dogin service via a websitis different than &wvo-factor remote user
authentication service to a large service provider via exclusigaiga mobile
wireless device, both as a hardware security token and a wireless communication

device for delivery of a oagme and limited time passward

13



When a retail customer is usitite goods for thappliedfor mark they are
using a twefactor emote user authentication service exclusively waraless
mobile devicdor logging on to a service provider such as Apple, Google, Yahoo
etc., and thus in appearanttee marketingfor the goods of the applied for mask

also entirely differenbecaus the trade channels are also entirely different.

Therefore, the commercial impression of #ppliedfor mark and the prior
registered mark is different in that thppliedfor mark is “EASY ACCESSand
the pria registered mark is “EZACCES3$onnote etirely different goods, one
directed to dwo-factor remote user authentication service that works exclusively
via awireless mobile deviges security token, whereas the prior registered mark is
for atraditional login on a webpage, without a tfaxtorremote user
authentication andithout use of a wireless mobile devige a hardware security

token.

These two marks are different becauseaihy@iedfor mark is composed of
two different and distinct words whereas the prior registered mark is a wiogle

A retail customer on seeingipr registered mark “EZACCES®n a
website for loggingn, and seeing thappliedfor mark “‘EASY ACCESS3 in a
marketing literature of OEM service customers such as Google, Yahgdoetc
use with a wireless mobildeviceas a security tokewould notbe confused for the
origin of these goods, as not only the marks are different butdhleeting

literature, use literature, atlde trade channels are also entirely different.

14



Thereforepased a the above analysisif the similarity of marks factor, the
appliedfor mark does not result in a likelihood of confusion with the prior

registered mark.

B. The Identified Goods Are Not Smilar

EZACCESS regstrant’s markand EASY ACCESSnternet Promise

mark are for inheently and entirelydifferent goods.

Internet Promise’s goods are only a computer system with hardware and
software applicatiohosted on @erver and further, the computer systenused
for security purposesiamely, a twefactor remote user authenticat, wherein
one of the two factors of authentication is a hardware security token in thefform
a circuit card inside wireless mobile deviceand the second factor is a one time
and a Imited time password delivered by the computer systertheiavirekess

mobile device

In contrast registrant’s goods aeesoftware applicatiodirected taa
traditional onefactorremote user authenticatioma atraditionalpassword login

on a website

With duerespect, therefordénternet Promisavers the Examinm
Attorney’sposition that the goodsme same or similar for the issue of likelihood of
confusion. The fact that both Internet Promise’s aadistrant’'sgjoods may be
related to computer hardware aswftwareor general act of authenticatidoes
not establish that the goods are relatBdcause of the ubiquitous use of
computers in all aspects of lsss in the United Statethe TTAB, and the

15



Federal Circuihave longejected the view that a relationship exists between

goods and services simply because each involves the use of computers

In view of the fact that computers are useful and/or are used in
almost every facet of the world of business, commerce, meglic

law, etc., it is not obviouhat distinctions must be made.

Reynolds & Reynold Cw. I.E. Sys Inc.,5 U.S.P.Q. 2d 1749, 1752 (TTAB 1987).

Just because both an applicantla citedregistrant provide computer goods
does not establish a relationship between the goods, such that consumers would
believe that all computer software programs and devices originate from the same
source simply because they are sold under similar mémkg Octocom Systmes,

Inc. v. Houston Computers Services, |84.8 F.2d 937, 16 13.P.Q2d 1783 (Fed.
Cir. 1990);Information Resources Inc. v. X*Press mhation Servicest
U.S.P.Q 2d 1034 (TTAB 1988).

In the instant case, the registrant’s good<careputer softwarenamely
software for user authentication, authorization and login to protected website
accounts(Seeregistrant’'sApril 15, 2014 Certificate ofRegistration No.
4514959 attached hereto for convenienceeabibit A). Internet Promiss
goods are a computer system requiangOEMdelivering the servicand service
requiring use exclusively @wireless mobile devicproviding a hardware
security token of a twdactor remote user authentication service, andgesed as

a communication chanér delivering a one time and a limited time use password

16



It is well recognized that computgystens embodying both a computer
software and computer hardware are much different than computer software
applicationsand the like. Computer hardware refers to the physical elements of a
computer and computer software helps computer hardware and computer systems
itself. By contrast, computer softwaagplications allow users to accomplish one
or more tasksPlease seExhibit B —Introduction to Computers Hardware and

Software.

In fact, Internet Promissubmits thatfor theappliedfor mark and the prior
registeed mark, the goods are very differantd so different that on this factor
alone, there is no likelihood of confusion for a retail customer. A retail customer
on seeing por registered mark “EZACCES®n awebsitereadily understands
that such anefactorlogin services different than &awvo-factor remote user
authentication service, requiring a wireless mobile deascasecurity devicdor

logging on to the OEM’s authentication servers

When a retail customer isingthe twafactor remote user authentication
servicefor theappliedfor mark they areusing a unique and a distinctigeotocol
of a twofactor remote user authentication service requiring the uswiogless
mobile deviceas a secunttoken and delivery to the wireless mobile deyee
onetime and a limited time passwdor usewith the website of an OEM
authentication servemnd thus in appearantiee marketing and packaging is also
entirely different in appearance because the trade channels are also entirely

different.

17



Thereforepased a the above analysis for the similarity of goods factor, the
appliedfor mark does not result in a likelihood of confusion with the prior

registered mark.

C. Thelmplicated Trade ChannelsAre Not Similar

With due respect, Internet Promeseers the KaminingAttorney’sposition
that the trade channels for tlappliedfor mark and the prior registered mark are
same or similar for the issue of likelihood of confusion. In, faxtérnet Promise

submits that the trade channels are very different.

Internet Promise’s customers would astociatethe computer softwaref
registrant’sfor a website loginwvith Internet Promise’s computer system requiring

use of a wireless mobile devit@ a twofactor remote user authentication

Consumers purchasing or using Internet Promise’s goods are likelydo put
high degree otare and discriminatiomto their purchasing decisionrhe Federal
Circuit has held that it is reasonable to set a higher standard of care for professional
or commercial purchases than exists for consuntgush professiondduyers are
less likely to be confused than the ordinary consurmere Electronic Design,
Inc. v. Electronic Data Systems Cor@s4 F.2d 713, 718, .8.P.Q 2d 1388 (Fed.
Cir. 1992)(No likelihood of corusion where Plaintiff sold “E.D.S.” computer
servces to “experienced corporate officials after significant study and contractual
negotiation” while Defendant sold “EDS” power supplies and battery chargers to
OEMs. Both parties’ goods and services “are usually purchased after careful

consideration by peosis who are highly knowledgeable.”)

18



As is usual and customary in purchasing specialized computer goods and
servicesOQEM customersesearch andkaain an overall understanding or expertise
of the products that they are purchasing. For this reason alone, Internet Promise’s
specialized customers become sophisticated clients. As a result, it is evident in this
case that the care asdphistication of prospective purchase of Internet Promise’s
goods significantly reduces any likelihood of confusiBee e.g, Quartz
Radiation Corp.1 U.S.P.Q 2d at 1669 (holding no likelihood of confusion since

parties’ goodsaresold to different technically sophisticated purchasers).

As a matter of factegistrantdescribes its consumers as people who log on
the websigs. Internet Promise’sighly specialized technical goods would be
marketed and sold to sophisticated/professional buyers rather than directly to

consumers. In contrasggistrant’sgoods would be sold directly to consumers.

Because of the nature lofternet Promise’groducts, the purchase of the
goods is made only after careful deliberation and thought. Thus, it is evident that
the circumstances under which the goods are purchased further reduces a
likelihood of confusionElec. Data Sys. Cor23 U.S.P.Q2d at 1465 (likelihood
of confusion is always reduced in cases where the goods are expensive and
purchased after careful deliberatioAgtra Pharm. Prod., Inc. v. Beckman
Instruments, Inc220 US.P.Q 786, 790 (1st Cir. 1983) (no likelihood of
confusion between ASTRA for computerized blood analysis machine and related
products versus ASTRA for pharmaceutical products, both marketed to hospitals
court finding that goods are sold to sophisticated purchasers in different
departments within the hasgl); In re Digirad Corp.,45 U.S.P.Q 2d at 184344.
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Internet Promise’s goods are soldaaOEM systenfor incorporation in
other’sremote user authentication systems, wheregistrant’'sgyoods comprisa
computer software applicatiarsed on a website for logging in via the website
enabled to be used as a softwapelicaton directly bya user.

Therefore, given thprior registrant’s nature dhegoods, andnternet
Promisés nature othegoods as described above, there is no similarity in the
naure of the goods, artdade channels of the registrant’s goods laternet
Promisés goods. Hengeon this factor alonghe trade channels and nature of the

goods are entirely different and are not likely to cause confusion to a customer.

D. Internet Promise’s OEM Customersare Sophisticated and

Its Goods ArePurchasal with Care and Deliberation

The goods listed in Internet Promise’s applicatitamely a computer
systemgstrongly suggest théiiternet Promise’s potential customers are
sophisticated purchasers who are not at all likely to be confused into thinking
Internet Promise’s computer system enabling afaetor remote user
authentication service provided by an OEM service prowdanate fronthe
registrant See, Arrow Fastener Co., Inc. v. The Stanley Wé&&k$.3d 384, 399
(2nd Cir. 1995)finding no likelihood of confusion where consumers must possess

high level of knowledge and tipgoduct is expensive).

Internet Promise’sustaners likewise are sufficiently sophisticated not to be
confused into thinkinghatcomputersystens enabling a twefactor remote user
authentication service usingnreless mobile devickardware as a sectyritoken
under theEASY ACCESStrademarlemanates frorthe registrant In fact,
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Internet Promise’potential customer€$JEM such as Google, Yahpetc) would
likely not expectregistrantto sell any kind otomputer systerwith registrant’s

goods/services.

Moreover this Board has repeatedly held that the relevant customers and
potential customers to evaluate for the likelihood of confusion determination are
those who are likely to encounter both the goodegiktrantand thegoodsof the
Applicant. In re Albert Trostel & Sons Co29 U.S.P.Q. 2d 1783, 1785 (TTAB
1993)

The facts of the present case sirailarto those presented in re Shipp 4
U.S.P.Q. 2d 1174 (TTAB 1987)n Shipp the Trademark Office had refused
registration of PURITAN for laundry and dgleaning services on the grounds that
it was likelyto cause confusion with the already registered PURITAN trademark
for dry cleaning machine filters and parts and dry cleaning preparatibre.

1175. The Board found that tagplicants services were offered to the general
public while the pertinent goods of the cited registrations were not ordinarily sold
to the general public, but to a narrow class of purchaser, namely, owners and
operators of dry cleaning establishmerts.at 1176. The Board found that it was
unlikely that theapplicants customers would encounter any of the goods

encompassed by the cited registrations sold under the PURITAN idark.

Rather, the Board held, the relevant prospective class of purchasers is the
class of purchser having the potential to encounter both the respective goods and
services.ld. Applying this rule, the Board found that the relevant class of
purchasers was the owners and operators of dry cleaning establishments and held

that these purchasers wertatwely sophisticated and discriminating in matters
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pertaining to the dry cleaning industry, are likely to be aware of the source of
commercial dry cleaning equipment, and are likely to know that a dry cleaning
establishment offering laundry and dry cleaning services is not likely to be the
source of commercial dry cleaning equipment, even where such services and goods

are offered under virtually identical markisl.

Here, as irBhipp Internet Promise computer system fortavo-factor
remote user authentication service usingraless mobile devices offered to the
large OEMs such as Google, Yahwatereaghe computer software offered under
the citedregisteredrademarkareoffered to only a narrow class of purchasers,
namely,“websitedevelopment companiésinternet Promise’s prospective
customers suchs large OEM service providers are not likely to encounter the
registrant’swebsite logincomputersoftware The only prospective purchasers
therefore who have the potential of enntering both the respective goods and
services wouldat most consist ofregistrant’s‘general public who use these
specific web sites using Registrant’s computer softwacepublic who logon to
OEMs such as Google, Yahagic, and use the twéactorremote user

authentication dependem daving and using a wireless mobile device

Any such overlapping prospective purchasers woulputdic who would
readily discriminate in matters pertaining to” the tax accounting induSeg,
Shipp 4 U.S.P.Q. 2d, at 1176. On the evidencthefecord, including the goods
listed in the cited registration and theodslisted in Internet Promise
application, theegistrant’s goodmost likelywould not be encountered by

Internet Promiss cugomers.

The Examining Attorney had the burden of proof on this issdieHere,
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the Examining Attorney failed to show that it is customary for a software company
to also offer income tax return preparation and filing services and ineome

refund anticipation loan services. Thus, in the absence of such evidence on this
matter, the Board should conclude, as it di®hmppunder almost identical facts,

that the respective goods and services are not so related that confusion would be
likely. See, id In fact, as the Board found Albert Troste] 29 U.S.P.Q. 2d at

1783, the record here contains no convincing evidence that any ultimate purchasers

would be likely to encounter both marks.

Therefae, anyoverlapping customerss rare as they may lvequld likely
be quite sophisticated and likddg in the business ekercisng considerable care
and diligence in purchasing either party’s listed goods, which argues against a
likelihood of confusion Electronic Design & Sales, Inc. v. Electronic Data
Systems Corp954 F.2d 713, 718 (Fed. Cir. 199@here purchaseime

“sophisticated enough . . . the likelihood of confusion remains remote”).

V. CONCLUSION

Hence Internet Promise’s mator its computer system for a twiactor
remote user authentication service usingraless mobile devicas a security
token and a wireless communication channel for delivery ctiameand limited
time passworddentified in its application is not likely to cause confusion i
prior registrant’s markor registrants identifiedoods directed toomputer

software for website lag.

Considering the foregoindiscussedactors in combination, the registrant’s

mark,goods, trade channelsnd customers and prospective customers, compared
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to thosean Internet Promiss application there is ndikelihood of confusion
Internet Pranisethereforerespectfully submitghatthe ExaminingAttorney’s
refusal to issue a notice of allowance for dppliedfor markunder section 2(d)
should be reversed.

Signed/Date: 1@4/2015
/[Tara Chand//

President

Internet Promise Group® LLC
2390Crenshaw Blvd. Ste39,
Torrance, CA 90508300,

310 787 1400
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B nited

States of Amepy,,

Anited States Patent and Trademark Office (?

EZACCESS

Reg. No. 4,514,959
Registered Apr. 15, 2014

Int. Cl.: 9

TRADEMARK
PRINCIPAL REGISTER

Ficpeete % L

Deputy Director of the United States
Patent and Trademark Office

WEBCETERA, L.P. (TEXAS LIMITED PARTNERSHIP)
601 SILVERON BLVD., SUITE 170
FLOWER MOUND, TX 75028

FOR: COMPUTER SOFTWARE, NAMELY, COMPUTER SOFTWARE FOR USER AUTHEN-
TICATION, AUTHORIZATION AND LOGIN TO PROTECTED WEBSITE ACCOUNTS AND
SECURE COMPUTER NETWORK RESOURCES, IN CLASS 9 (U.S. CLS. 21, 23, 26, 36 AND
38).

FIRST USE 8-20-2013; IN COMMERCE 8-20-2013.

THE MARK CONSISTS OF STANDARD CHARACTERS WITHOUT CLAIM TO ANY PAR-
TICULAR FONT, STYLE, SIZE, OR COLOR.

SN 85-295,470, FILED 4-14-2011.

JOHN WILKE, EXAMINING ATTORNEY



REQUIREMENTS TO MAINTAIN YOUR FEDERAL
TRADEMARK REGISTRATION

WARNING: YOUR REGISTRATION WILL BE CANCELLED IF YOU DO NOT FILE THE
DOCUMENTS BELOW DURING THE SPECIFIED TIME PERIODS.

Requirements in the First Ten Years*
What and When to File:

First Filing Deadline: You must file a Declaration of Use (or Excusable Nonuse) between the
5th and 6th years after the registration date. See 15 U.S.C. §§1058, 1141k. If the declaration is
accepted, the registration will continue in force for the remainder of the ten-year period, calculated
from the registration date, unless cancelled by an order of the Commissioner for Trademarks or a
federal court.

Second Filing Deadline: You must file a Declaration of Use (or Excusable Nonuse) and an
Application for Renewal between the 9th and 10th years after the registration date.*
See 15 U.S.C. §1059.

Requirements in Successive Ten-Year Periods*
What and When to File:

You must file a Declaration of Use (or Excusable Nonuse) and an Application for Renewal between
every 9th and 10th-year period, calculated from the registration date.*

Grace Period Filings*

The above documents will be accepted as timely if filed within six months after the deadlines listed above
with the payment of an additional fee.

The United States Patent and Trademark Office (USPTO) will NOT send you any future notice or
reminder of these filing requirements.

*ATTENTION MADRID PROTOCOL REGISTRANTS: The holder of an international registration with
an extension of protection to the United States under the Madrid Protocol must timely file the Declarations
of Use (or Excusable Nonuse) referenced above directly with the USPTO. The time periods for filing are
based on the U.S. registration date (not the international registration date). The deadlines and grace periods
for the Declarations of Use (or Excusable Nonuse) are identical to those for nationally issued registrations.
See 15U.S.C. §§1058, 1141k. However, owners of international registrations do not file renewal applications
at the USPTO. Instead, the holder must file a renewal of the underlying international registration at the
International Bureau of the World Intellectual Property Organization, under Article 7 of the Madrid Protocol,
before the expiration of each ten-year term of protection, calculated from the date of the international
registration. See 15 U.S.C. §1141j. For more information and renewal forms for the international registration,
see http://www.wipo.int/madrid/en/.

NOTE: Fees and requirements for maintaining registrations are subject to change. Please check the
USPTO website for further information. With the exception of renewal applications for registered
extensions of protection, you can file the registration maintenance documents referenced above online
at http:/www.uspto.gov.

Page: 2 /RN # 4,514,959
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Introduction to Computers: Hardware and Software

previous sub-module module course

2.3. Introduction to Computers

Hardware and Software .«

Hardw are

Hardware refers to the physical elements of a computer. This is also
sometime called the machinery or the equipment of the computer.
Examples of hardware in a computer are the keyboard, the monitor, the
mouse and the processing unit. However, most of a computer's hardware
cannot be seen; in other words, it is not an external element of the
computer, but rather an internal one, surrounded by the computer's
casing (tower). A computer's hardware is comprised of many different
parts, but perhaps the most important of these is the motherboard. The
motherboard is made up of even more parts that power and control the
computer.

In contrast to software, hardware is a physical entity. Hardware and
software are interconnected, without software, the hardware of a
computer would have no function. However, without the creation of
hardware to perform tasks directed by software via the central processing
unit, software would be useless.

Hardware is limited to specifically designed tasks that are, taken
independently, very simple. Software implements algorithms (problem

solutions) that allow the computer to complete much more complex tasks.

YYT Y Y 1) kersonal computer . What is computer
wieipedis | hardware O] ccacch J hardware
Software

Software, commonly known as programs, consists of all the electronic
instructions that tell the hardware how to perform a task. These
instructions come from a software developer in the form that will be
accepted by the platform (operating system + CPU) that they are based
on. For example, a program that is designed for the Windows operating
system will only work for that specific operating system. Compatibility of
software will vary as the design of the software and the operating system
differ. Software that is designed for Windows XP may experience a
compatibility issue when running under Windows 2000 or NT.

Software is capable of performing many tasks, as opposed to hardware
which only perform mechanical tasks that they are designed for. Software
is the electronic instructions that tells the computer to perform a task.
Practical computer systems divide software systems into two major
classes:

next sub-module

Power supply

Graphics |
card in AGP

bus

Basic internal hardware
Miko3k [GEDL or CC-BY-SA-3.0], from Wikimedia
Commons

a5 .
iy

System software on right.
Applications on left. More system
and application software is indicated in

the tray at the bottom.
By Paul Mullins: screenshot

http://cs.sru.edu/~mullins/cpsc100book/module02_introduction/module02-03_introduction.htmlI[10/2/2015 9:00:28 AM]
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http://en.wikiversity.org/wiki/Introduction_to_Computers/Hardware_and_software
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http://commons.wikimedia.org/wiki/File:Quick_overview_of_pc_hardware.jpg
http://en.wikipedia.org/wiki/User:Miko3k
http://www.gnu.org/copyleft/fdl.html
http://www.creativecommons.org/licenses/by-sa/3.0/
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http://en.wikipedia.org/wiki/Personal_computer_hardware
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http://www.webopedia.com/TERM/S/software.html
http://cs.sru.edu/~mullins/cpsc100book/images/softwareScreenshotFull.jpg
http://cs.sru.edu/~mullins/cpsc100book/fairUse.html

Introduction to Computers: Hardware and Software

e System software: Helps run computer hardware and computer
system itself. System software includes operating systems, device
drivers, diagnostic tools and more. System software is almost always
pre-installed on your computer.

e Application software: Allows users to accomplish one or more
tasks. Includes word processing, web browsing and almost any other
task for which you might install software. (Some application software
is pre-installed on most computer systems.)

Software is generally created (written) in a high-level programming
language, one that is (more or less) readable by people. These high-level
instructions are converted into "machine language" instructions,
represented in binary code, before the hardware can "run the code".
When you install software, it is generally already in this machine
language, binary, form.

YY1 T T T software . what is software
T (@ ==arch )
Firmware

Firmware is a very specific, low-level program for the hardware that
allows it to accomplish some specific task. Firmware programs are
(relatively) permanent, i.e., difficult or impossible to change. From the
higher-level view of software, firmware is just part of the hardware,
although it provides some functionality beyond that of simple hardware.

Firmware is part of devices (or device components) such as a video card,
sound card, disk drive and even the motherboard. The AMIBIOS image to

the right is from a Baby AT Motherboard.

what is firmware
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Introduction to Computers: Hardware and Software

previous sub-module next sub-module

This work is licensed under a Creative Commons Attribution-ShareAlike 3.0 Unported License.
Attribution: Dr. Paul Mullins, Slippery Rock University

These notes began life as the Wikiversity course Introduction to Computers.
The course draws extensively from and uses links to Wikipedia.

A large number of video links are provided to labrats.tv. (I hope you like cats. And food demos.)
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