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Attachment Information: 

Count:  20 

Files:  dawiki-01.jpg, dawiki-02.jpg, dawiki-03.jpg, dawiki-04.jpg, dawiki-05.jpg, dawiki-06.jpg, dawiki-
07.jpg, dawiki-08.jpg, dawiki-09.jpg, dawiki-10.jpg, dawiki-11.jpg, dawiki-12.jpg, dawiki-13.jpg, dawiki-
14.jpg, dawiki-15.jpg, dawiki-16.jpg, dawiki-17.jpg, dawiki-18.jpg, dawiki-19.jpg, 85969508.doc 

  



UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION 

 

U.S. APPLICATION SERIAL NO. 85969508 

 

MARK: THE KITCHEN 

 

          

*85969508*  

CORRESPONDENT ADDRESS: 
       ANDREW ROPPEL 

       HOLLAND & HART LLP 

       PO BOX 8749 

       DENVER, CO 80201-8749 

        

  
GENERAL TRADEMARK INFORMATION: 

http://www.uspto.gov/trademarks/index.jsp   

 

VIEW YOUR APPLICATION FILE 

 

APPLICANT: The Kitchen Cafe, LLC 

  

CORRESPONDENT’S REFERENCE/DOCKET NO:   

       75159.0016       

CORRESPONDENT E-MAIL ADDRESS:   

       docket@hollandhart.com 

 

 

REQUEST FOR RECONSIDERATION DENIED 

 

ISSUE/MAILING DATE: 4/24/2015 

 
 
The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is 
denying the request for the reasons stated below.  See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B), 
715.04(a).  The following requirement(s) and/or refusal(s) made final in the Office action dated October 
21, 2014 are maintained and continue to be final:  Section 2(d) refusal with respect to U.S. Registration 



No. 3792358.  See TMEP §§715.03(a)(ii)(B), 715.04(a).  The following requirement(s) and/or refusal(s) 
made final in the Office action are withdrawn or obviated:  Section 2(d) refusal with respect to U.S. 
Registration No. 3191490; Section 2(e)(1) Refusal.  See TMEP §§715.03(a)(ii)(B), 715.04(a). 

 

Applicant’s Section 2(d) Arguments with Respect to U.S. Registration No. 3792358 

 

Applicant argues registrant’s disclaimer and applicant’s lack of disclaimer is sufficient to overcome the 
likelihood of confusion refusal.  However, marks must be considered in their entireties; therefore, a 
disclaimer does not remove the disclaimed portion from the mark for the purposes of comparing marks 
in a likelihood of confusion determination.  Midwestern Pet Foods, Inc. v. Societe des Produits Nestle 
S.A., 685 F.3d 1046, 1053, 103 USPQ2d 1435, 1440 (Fed. Cir. 2012); In re Iolo Techs., LLC, 95 USPQ2d 
1498, 1499 (TTAB 2010).  The public is generally not aware of disclaimers in trademark applications and 
registrations that reside only in the USPTO’s records.  See In re Nat’l Data Corp., 753 F.2d 1056, 1059, 
224 USPQ 749, 751 (Fed. Cir. 1985). 

 

Applicant further argues that registrant’s DA KITCHEN mark is Hawaiian slang whereas the applied-for 
mark is not slang of any kind.  However, as the previously attached evidence shows, the word “DA” is 
slang for “THE” and is not necessarily a Hawaiian term.  Applicant contends that “consumers will not 
stop and translate” registrant’s mark, but the doctrine of foreign equivalents does not apply here.  
According to the attached evidence, “DA” is not a foreign word; rather, English slang.  Consumers are 
likely to interpret DA KITCHEN as an English phrase.   

 

Additionally, even if the impression differs slightly, consumers are likely to pronounce THE KITCHEN and 
DA KITCHEN identically or nearly identically.  There is no correct pronunciation of a mark because it is 
impossible to predict how the public will pronounce a particular mark.  See Embarcadero Techs., Inc. v. 
RStudio, Inc., 105 USPQ2d 1825, 1835 (TTAB 2013) (quoting In re Viterra Inc., 671 F.3d 1358, 1367, 101 
USPQ2d 1905, 1912 (Fed. Cir. 2012); In re The Belgrade Shoe Co., 411 F.2d 1352, 1353, 162 USPQ 227, 
227 (C.C.P.A. 1969)); TMEP §1207.01(b)(iv).  The marks in question could clearly be pronounced the 
same; such similarity in sound alone may be sufficient to support a finding that the marks are 
confusingly similar.  In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); see In re 1st USA Realty 
Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007); TMEP §1207.01(b)(iv).  Furthermore, even if the marks 
are not pronounced identically, slight differences in the sound of similar marks will not avoid a likelihood 
of confusion.  In re Energy Telecomm. & Elec. Ass’n, 222 USPQ 350, 351 (TTAB 1983); see In re Viterra 
Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012). 

 



Applicant also argues that the decision to publish registrant’s mark following arguments made in the ex 
parte proceeding is instructive, and that other similar marks coexist.  However, prior decisions and 
actions of other trademark examining attorneys in registering other marks have little evidentiary value 
and are not binding upon the USPTO or the Trademark Trial and Appeal Board.  TMEP §1207.01(d)(vi); 
see In re Midwest Gaming & Entm’t LLC, 106 USPQ2d 1163, 1165 n.3 (TTAB 2013) (citing In re Nett 
Designs, Inc., 236 F.3d 1339, 1342, 57 USPQ2d 1564, 1566 (Fed. Cir. 2001)).  Each case is decided on its 
own facts, and each mark stands on its own merits.  See AMF Inc. v. Am. Leisure Prods., Inc., 474 F.2d 
1403, 1406, 177 USPQ 268, 269 (C.C.P.A. 1973); In re Binion, 93 USPQ2d 1531, 1536 (TTAB 2009). 

 

Applicant refers printouts of third-party registrations for marks containing the wording KITCHEN to 
support the argument that this wording is weak, diluted, or so widely used that it should not be afforded 
a broad scope of protection.  The weakness or dilution of a particular mark is generally determined in 
the context of the number and nature of similar marks in use in the marketplace in connection with 
similar services.  See Nat’l Cable Television Ass’n, Inc. v. Am. Cinema Editors, Inc., 937 F.2d 1572, 1579-
80, 19 USPQ2d 1424, 1430 (Fed. Cir. 1991); In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 
177 USPQ 563, 567 (C.C.P.A. 1973).   

 

Evidence of weakness or dilution consisting solely of third-party registrations, such as those submitted 
by applicant in this case, is generally entitled to little weight in determining the strength of a mark, 
because such registrations do not establish that the registered marks identified therein are in actual use 
in the marketplace or that consumers are accustomed to seeing them.  See AMF Inc. v. Am. Leisure 
Prods., Inc., 474 F.2d 1403, 1406, 177 USPQ 268, 269 (C.C.P.A. 1973); In re Davey Prods. Pty Ltd., 92 
USPQ2d 1198, 1204 (TTAB 2009); In re Thor Tech, Inc., 90 USPQ2d 1634, 1639 (TTAB 2009); Richardson-
Vicks Inc. v. Franklin Mint Corp., 216 USPQ 989, 992 (TTAB 1982).  More importantly, the similarity of the 
marks is not based solely on the shared and potentially weak wording; rather, the it is based on the 
marks being phonetically identical or near identical and the fact that the marks give off an identical 
commercial impression.  The third party registrations all contain wording that results in a commercial 
impression that is not only, “the kitchen.” 

 

Therefore, in the present case, applicant’s request has not resolved all the outstanding issue(s), nor does 
it raise a new issue or provide any new or compelling evidence with regard to the outstanding issue(s) in 
the final Office action.  In addition, applicant’s analysis and arguments are not persuasive nor do they 
shed new light on the issues.  Accordingly, the request is denied. 

 

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the 
Board will be notified to resume the appeal.  See TMEP §715.04(a).  



 

If no appeal has been filed and time remains in the six-month response period to the final Office action, 
applicant has the remainder of the response period to (1) comply with and/or overcome any 
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board.  TMEP 
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3).  The filing of a request for reconsideration does not stay 
or extend the time for filing an appeal.  37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).   

 

 

Zachary R. Sparer 

/Zachary R. Sparer/ 

Trademark Examining Attorney 

Law Office 115 

571-272-9168 

zachary.sparer@uspto.gov 

 

 

 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 


