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UNITED STATESPATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT'STRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 85935569

MARK: LEFT NUT BREWING CO.

CORRESPONDENT ADDRESS:
PETER E. MORGAN

BRISKIN, CROSS & SANFORD, LLC
1001 CAMBRIDGE SQ STE D

ALPHARETTA, GA 30009-1840

APPLICANT: Left Nut Brewing Company, Inc.

CORRESPONDENT’S REFERENCE/DOCKET NO:

43302-104
CORRESPONDENT E-MAIL ADDRESS:

pmorgan@briskinlaw.com

GENERAL TRADEMARK INFORMATION:

http://www.uspto.gov/trademarks/index.jsp

VIEW YOUR APPLICATION FILE

REQUEST FOR RECONSIDERATION DENIED

ISSUE/MAILING DATE: 3/12/2015

The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is
denying the request for the reasons stated below. See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B),
715.04(a). The following refusal made final in the Office action dated 09/08/2014 is maintained and
continues to be final: Section 2(a) refusal because the applied-for mark consists of or includes



immoral or scandalous matter. See TMEP §§715.03(a)(ii)(B), 715.04(a). See TMEP §§715.03(a)(ii)(B),
715.04(a).

In the present case, applicant’s request has not resolved the outstanding issue, nor does it raise a new
issue or provide any new or compelling evidence with regard to the outstanding issue in the final Office
action. In addition, applicant’s analysis and arguments are not persuasive nor do they shed new light on
the issues. Accordingly, the request is denied.

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the
Board will be notified to resume the appeal. See TMEP §715.04(a).

If no appeal has been filed and time remains in the six-month response period to the final Office action,
applicant has the remainder of the response period to (1) comply with and/or overcome any
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board. TMEP
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3). The filing of a request for reconsideration does not stay
or extend the time for filing an appeal. 37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).

SECTION 2(A) FINAL REFUSAL IS MAINTAINED AND CONTINUED - SCANDALOUS

Registration was refused because the applied-for mark consists of or includes immoral or scandalous
matter. Trademark Act Section 2(a), 15 U.S.C. §1052(a); see TMEP §1203.01. The examining attorney has
considered the applicant’s argument in the request for reconsideration, but is not persuaded.

IM

The words “immoral” and “scandalous” may have somewhat different connotations; however, immoral
matter has been included in the same category as scandalous matter. TMEP §1203.01; see In re
McGinley, 660 F.2d 481, 484 n.6, 211 USPQ 668, 673 n.6 (C.C.P.A. 1981) (Because of the court’s holding
that appellant’s mark was scandalous, “it [was] unnecessary to consider whether appellant’s mark [was]
‘immoral.’ [The court] note[d] the dearth of reported trademark decisions in which the term ‘immoral’

[had] been directly applied.”).

For a mark to be “scandalous,” the evidence must show that the mark would be considered shocking to
the sense of decency or propriety, giving offense to the conscience or moral feelings, or calling out for
condemnation. In re Fox, 702 F.3d 633, 635, 105 USPQ2d 1247, 1248 (Fed. Cir. 2012) (quoting In re
Mavety Media Grp. Ltd., 33 F.3d 1367, 1371, 31 USPQ2d 1923, 1925 (Fed. Cir. 1994)); see TMEP
§1203.01.



A mark is scandalous when the evidence demonstrates that a substantial composite of the general
public (although not necessarily a majority) would consider the mark to be scandalous in the context of
contemporary attitudes and the relevant marketplace. See In re Fox, 702 F.3d 633, 635, 105 USPQ2d
1247, 1248 (Fed. Cir. 2012) (quoting In re Mavety Media Grp. Ltd., 33 F.3d 1367, 1371, 31 USPQ2d 1923,
1925-26 (Fed. Cir. 1994)); In re The Boulevard Entm’t, Inc., 334 F.3d 1336, 1340, 67 USPQ2d 1475, 1477
(Fed. Cir. 2003); TMEP §1203.01. To consider the views only of a subset of the public who consume
applicant’s goods and/or services is inappropriate. In re Manwin/RK Collateral Trust, 111 USPQ2d 1311,
1315 (TTAB 2014).

In this case, applicant seeks registration of LEFT NUT BREWING CO. for beers, in Class 32. The evidence
from the following dictionaries shows the term LEFT NUT would be understood to be a vulgar term
meaning left testicle. Therefore, the applicant’s proposed mark contains scandalous matter.

LEFT is defined as:

n the side of your body that is to the west if you are facing north

“left” Macmillan Dictionary (2010) http://www.macmillandictionary.com Retrieved March 12, 2015. See

attachment to this Office action.
NUT is defined as:

Vulgar Slang A testicle. “nut” Yahoo! Education (2009) Retrieved 09/05/2013.
http://education.yahoo.com See attachment to Office action no. 1.

vulgar : TESTIS “nut” Merriam-Webster (2010) http://www.merriam-webster.com/. Retrieved
09/05/2013. See attachment to Office action no. 1.

(often pl.; vulgar slang) a testicle. “nut” Wordsmyth (2013) Retrieved 09/05/2013.
http://www.wordsmyth.net See attachment to Office action no. 1.

SLANG the testicles: a vulgar usage “nut” Webster’s New World College Dictionary (2010)
http://www.yourdictionary.com Retrieved 09/08/2014. See attachment to this Office action.

Vulgar Slang A testicle. “nut” The American Heritage® Dictionary of the English Language, 5th edition
(2013) http://www.yourdictionary.com Retrieved 09/08/2014. See attachment to this Office action.

Evidence that a mark is vulgar is sufficient to establish that the mark is scandalous within the meaning of
Trademark Act Section 2(a). In re Fox, 702 F.3d 633, 635, 105 USPQ2d 1247, 1248 (Fed. Cir. 2012) (citing
In re The Boulevard Entm’t, Inc., 334 F.3d 1336, 1340, 67 USPQ2d 1475, 1477 (Fed. Cir. 2003)); see In re
Michalko, 110 USPQ2d 1949, 1951 (TTAB 2014); TMEP §1203.01.



Dictionary definitions alone may be sufficient to show that a term is vulgar if multiple dictionaries,
including at least one standard dictionary, uniformly indicate that the term’s meaning is vulgar, and the
applicant’s use of the term is clearly limited to that vulgar meaning. See In re The Boulevard Entm’t, Inc.,
334 F.3d at 1341, 67 USPQ2d at 1478 (holding 1-800-JACK-OFF and JACK-OFF scandalous where all
dictionary definitions of “jack-off” were considered vulgar); In re Michalko, 110 USPQ2d at 1953 (holding
ASSHOLE REPELLENT scandalous where multiple dictionary definitions of “asshole” were considered
vulgar); TMEP §1203.01.

The dictionary definition evidence from multiple dictionaries, including standard dictionaries, clearly
show that “nut” has a vulgar meaning. The applicant argues that the word “NUT” has other non-
scandalous meanings in general or when used with craft beer. For example, applicant argues that NUT
suggests nuts, nuttiness, or other meanings such as eccentric lifestyles. In this case, there is no evidence
that the applicant uses “NUT” to mean anything other than the vulgar meaning in the context of the
term LEFT NUT. In support of its argument, the applicant also refers to “Samuel Smith’s Nut Brown Ale”,
for which “nut brown” is the modifier, not “nut”. The wording LEFT NUT as a unit is clearly limited to
the vulgar meaning referring to the left testicle.

Furthermore, there is no requirement in Trademark Act Section 2(a) that a mark’s vulgar meaning be the
“only relevant meaning--or even the most relevant meaning.” In re Fox, 702 F.3d 633, 638, 105 USPQ2d
1247, 1250 (Fed. Cir. 2012) (holding the mark scandalous for chocolate lollipops in the shape of a rooster
where, in the context of the goods, the mark had the non-scandalous meaning “rooster lollipop” in
addition to the scandalous meaning “fellatio”). As long as a “substantial composite of the general public”
would perceive the mark, in context, to have a vulgar meaning, “the mark as a whole ‘consists of or
comprises . . . scandalous matter’” under Section 2(a). In re Fox, 702 F.3d at 638, 105 USPQ2d at 1250
(quoting 15 U.S.C. §1052(a) (emphasis added)); In re The Boulevard Entm’t, Inc., 334 F.3d 1336, 1340, 67
USPQ2d 1475, 1477 (Fed. Cir. 2003). Thus, the trademark examining attorney need only prove the
existence of one vulgar meaning to a substantial composite of the general public to justify a Section 2(a)
refusal. /d.

The term LEFT NUT considered as a whole is clearly scandalous. The wording LEFT NUT implies there is a
right nut, reinforcing that consumers will perceive LEFT NUT as a vulgar term describing the left testicle
of the testes, which consists of a left testicle and a right testicle.

The definitions from Urban Dictionary.com reinforce that “LEFT NUT” refers to the left testicle,

evidencing the vulgar meaning of LEFT NUT:

1. n.a part of one's anatomy that one would sacrifice to experience something exceptional

I'd give my friggin' left nut to see that shit!



6. the left testicle

“left nut” Urban Dictionary (2013) http://www.urbandictionary.com Retrieved 09/05/2013 See
attachment to Office action no. 1.

In addition, the examining attorney refers to the attached excerpts from the following websites which
reinforce that the term LEFT NUT in the applicant’s mark is a vulgar term understood by the public to
refer to the left testicle. These excerpts are attached as a representative sample.

http://www.theonion.com See attachment.

http://www.huffingtonpost.com See attachment.

http://ask.metafilter.com See attachment.

http://www.epictv.com See attachment.

http://www.barstoolsports.com See attachment.

https://www.bungie.net See attachment.

http://www.metrolyrics.com See attachment.

http://www.talkingaboutmenshealth.com See attachment.




http://www.someecards.com See attachment.

http://bsgossip.com See attachment.

For the foregoing reasons, the following refusal made final in the Office action dated 09/08/2014 is
maintained and continues to be final: Section 2(a) refusal because the applied-for mark consists of or
includes immoral or scandalous matter.

If applicant has questions regarding this Office action, please telephone or e-mail the assigned
trademark examining attorney. All relevant e-mail communications will be placed in the official
application record; however, an e-mail communication will not be accepted as a response to this Office
action and will not extend the deadline for filing a proper response. See 37 C.F.R. §§2.62(c), 2.191;
TMEP §§304.01-.02, 709.04-.05. Further, although the trademark examining attorney may provide
additional explanation pertaining to the refusal(s) and/or requirement(s) in this Office action, the
trademark examining attorney may not provide legal advice or statements about applicant’s rights. See
TMEP §§705.02, 709.06.

/Ellen Awrich/
Trademark Examining Attorney
Law Office 116
571-272-9123

ellen.awrich@uspto.gov
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The DMV Can Suck My

COMUENTARY - Transportation - ISSUE 3506 - Mar 12, 2003
By Jim Anchowes - The Cruise

Hola, amigos. | know i's been a lang time since | rapped at ya, but Fve been ass over elbows in problems. First off, I'm finally getiing
erver sorme kind of flu-type thing. | donT know exactly what | kad, and | don't suppase it mmuchif | did. i
that & made my crap ree £ drink beer,

I may not knaw what | had, but Fve got a pretty good idea where | got it Last Tuesday, | had 1o spend the entire day cooped up in an
‘airtight room at the DMV with a bunch of losers. The way mast of those guys looked, 'm kucky | dant come down with crolch rot of trench ass or

‘something.

So, how'd your old pal Jim Anchower wind up spending a whale day at the DMV Well, the night before, Wes, Ron, and this guy Ron works with
named Rab W Py Because ugh 1o erdertan So, being a good host, |
e 0Ut 15 ¥t 3 st of MGD ot e Kk-Stop. And whilt | was thire, | decided 80 pick up a few bags of — d those Baby

' really into thase baby carmote istely. They're crunchy be pretzels, but they're also swest and wet

Since they had videos for rent, | decided to make & right of & and rented Ducke, Where's My Car? Fve seen i a few times already, but | love that sht
R could use 5ome bis, bt s sl pretty good.

Arryway, | pile all the stulf info the car and leave the parking lot. A few blocks away, this cop J ind me lights. Man,
A didnl do nothing! As puling aver, madder, thinking about how | was being hassied for na reason and how
the pigs just had it in for me. Turms out, | was nothing, ' the cop me. He was going after the guy in the car in

front of me. Fuckin' pigs!

I hiate to waste a good mad. 50 | hallered at the guy an the radio for saying Johnmy Winter recorded “Frankenstein” when & was Edgar Winter. By the

e | calmed down, | was back home. Whie | was teling Wes. Ron, and Iy pood idrt get pulles
over, since my Icense was expred. We spent gt d hack by g ph | head i the:
frdge.

day off, if Ty Bcense. | got to the: DIV at about 11-30 and took a number. & wasn't coming up for a whils,
pus | deck & short nap. A wasn't 50 short. | wake up at 1:4510 somebody shaking me, telling

me | should 00 10 @ sheler if | needed to Skeen. | iooked up at the number board and saw that mne had lona passed. The ladv at the counter said she.
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9 1 SN 9O 10 & SNERET 1 | NEEORT 10 SIEp. | KHORED Up At 10NK] PASSE0. INE IBTY 8 INE COUMEr S0 Sne

ancher number

1 sl vy 1 a couple of Road And they
akeady know. of the peogle 9 weas Shelley Drexder, why froen gr L
snt ke we were friends, or even taked, bat | stll knew who she was

Half an hour later, iy number came up. | got calied up and, gh, it was Sheley's. | knew she but she warsnt

etting on. | waksn o b bet her off that easy, 50| 5akd hi and asked how she was doing. She sakd Fine,” and asked me for the proper forms, my
expared driver's hcense, and a secand form of ID: | ganve her the farms: and the icense, but | didnt have another D with me. | Said we went 10 schoal
together, and that she shoukd recognize me. She sakl she sull necded a second fom, and that & was out of her hands. | said # | wasn't Jm.

Brehere_then hew il [ I " gt the
bathroom?

Sheliey get form of I P g her time. | hex, but | sanw the secunty guand
eychaling me. | wert ot 16 my cor, thinki an ¥ driver's Beenac, goingtogetit |
dug around iy house for half an hour before | Tound mry birth cerificate. t was i . bt wars stil vald | got

back 10 the DMV fve mirutes before they shut the door

Aryway, | must've shock Shelley's Shit up premy bad, because when | got back, she was gone. | had 10 wak a while, but | got my kcense renewed
without any hassle this tme. 0 | guess # all worked oul for the best. Except for my getting the fu

Oh, and the picture looks ke shi. especially compared 1o my st ane. That one looked hat | was all lke Gary Cherone:

I O

Lave Me, Love My Violant Alsobolic Rages

You And Me And Baby Minus Mo Males

VEATE T VERSE
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reer Sen. Alan Simpson (R-Wyo.) has emerged.
We Might See Jesse Pinkman On

‘The Washington Post reported Wednesday that staffer David Nak. ‘Better Call Saul” After All

vith Simpson about immigration reform in Febraary. Nakamara told

e was going to be covering the issue, prompting Simpson to reply:

“Oh yeah? Well grab yous ut for luck.”

The Post repast
Simpson and a Des Moines Register reporter. When the paper called him for an =

mas one day
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