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ARGUMENT(S)

In a March 14, 2014 Final Office Action, the Examining Attorney maintained the refusal of the application
under Sections 2(d) and 2(a).  Applicant respectfully requests reconsideration of this decision in view of the
new information provided below. 

Section 2(d) Refusal
Registration of the mark is refused on the basis that the mark BIOPURE O3 OILS for dietary supplements;
herbal supplements; herbal topical liniment for the relief of aches and pain; suppositories, is likely to be
confused with U.S. Registration No. 2,483,934 for BIOPURE PROTEIN for a dietary supplement containing
bioactive pure whey protein concentrate.

Submitted herewith is a copy of an executed co-existence Agreement between Applicant and Metagenics,
Inc., the owner of the cited registration.  Under the Agreement, Applicant has agreed to restrict its use of
BIOPURE to products other than dietary or nutritional supplement products marketed as a protein
supplement or which feature protein as the principle active ingredient and Metagenics has agreed to never
use the BIOPURE mark other than as part of the full BIOPURE PROTEIN mark, among other terms of the
Agreement.  In view of the differences in the products and marks, and the various agreed upon terms to
distinguish their respective marks, the parties believe there is no confusion and have consented to the
registration of each other’s marks.   In view of the parties’ understanding of the marketplace, applicant
respectfully requests that the Examining Attorney accept the consent agreement as evidence that there is
no likelihood of confusion, and withdraw this basis for refusal.

Section 2(a) Refusal
The Examining Attorney also maintains the refusal under Section 2(a) on the grounds that BIOPURE O3
OILS is believed to consist of or include deceptive matter in relation to the identified goods.

In response to this refusal, Applicant notes that the oils are in fact infused with ozone and the description of
the products on its website is inaccurate.  Applicant has confirmed this  information with the owner of the
manufacturer of the products, who is also the formulator of the oils.  As the formulator is in a position to
know for certain the process by which the oils are made, applicant requests that the Examiner accept the
explanation that the oils are, in fact, infused with ozone, and that the use of “O3” is not deceptive, as it
accurately reflects the nature of the goods. Applicant intends to correct the description of the products on its
website to accurately reflect this fact.

In view of the above, Applicant believes its application is now in condition for publication.  If questions
remain, the Examining Attorney is invited to contact Applicant's counsel, Lorraine Linford, by email at
LorraineL.docketing@SeedIP.com or by telephone at (206) 622-4900.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF
evi_38100227210-20140915124649487496_._agreement.pdf

../evi_38100227210-20140915124649487496_._agreement.pdf


FILE

       CONVERTED PDF
FILE(S)
       (11 pages)

\\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0002.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0003.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0004.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0005.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0006.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0007.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0008.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0009.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0010.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0011.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\859\191\85919168\xml10\RFR0012.JPG

DESCRIPTION OF
EVIDENCE FILE Executed co-existence Agreement between Applicant and Metagenics, Inc.

SIGNATURE SECTION

RESPONSE
SIGNATURE /Lorraine Linford/

SIGNATORY'S NAME Lorraine Linford

SIGNATORY'S
POSITION Attorney for Applicant, Washington State Bar Member

SIGNATORY'S PHONE
NUMBER 206-622-4900

DATE SIGNED 09/15/2014

AUTHORIZED
SIGNATORY YES

CONCURRENT
APPEAL NOTICE
FILED

YES

FILING INFORMATION SECTION

SUBMIT DATE Mon Sep 15 16:41:59 EDT 2014

TEAS STAMP

USPTO/RFR-38.100.227.210-
20140915164159869691-8591
9168-500f883b26b418799d07
b974ef0682352225d3cf365cb
3ddd63b592e8c42dbd69-N/A-

../RFR0002.JPG
../RFR0003.JPG
../RFR0004.JPG
../RFR0005.JPG
../RFR0006.JPG
../RFR0007.JPG
../RFR0008.JPG
../RFR0009.JPG
../RFR0010.JPG
../RFR0011.JPG
../RFR0012.JPG


N/A-20140915163841394106

PTO Form 1960 (Rev 9/2007)

OMB No. 0651-0050 (Exp. 07/31/2017)

Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 85919168 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

In a March 14, 2014 Final Office Action, the Examining Attorney maintained the refusal of the application
under Sections 2(d) and 2(a).  Applicant respectfully requests reconsideration of this decision in view of the
new information provided below. 

Section 2(d) Refusal
Registration of the mark is refused on the basis that the mark BIOPURE O3 OILS for dietary supplements;
herbal supplements; herbal topical liniment for the relief of aches and pain; suppositories, is likely to be
confused with U.S. Registration No. 2,483,934 for BIOPURE PROTEIN for a dietary supplement containing
bioactive pure whey protein concentrate.

Submitted herewith is a copy of an executed co-existence Agreement between Applicant and Metagenics,
Inc., the owner of the cited registration.  Under the Agreement, Applicant has agreed to restrict its use of
BIOPURE to products other than dietary or nutritional supplement products marketed as a protein supplement
or which feature protein as the principle active ingredient and Metagenics has agreed to never use the
BIOPURE mark other than as part of the full BIOPURE PROTEIN mark, among other terms of the Agreement.
  In view of the differences in the products and marks, and the various agreed upon terms to distinguish their
respective marks, the parties believe there is no confusion and have consented to the registration of each
other’s marks.   In view of the parties’ understanding of the marketplace, applicant respectfully requests that
the Examining Attorney accept the consent agreement as evidence that there is no likelihood of confusion,
and withdraw this basis for refusal.

Section 2(a) Refusal
The Examining Attorney also maintains the refusal under Section 2(a) on the grounds that BIOPURE O3 OILS
is believed to consist of or include deceptive matter in relation to the identified goods.

In response to this refusal, Applicant notes that the oils are in fact infused with ozone and the description of
the products on its website is inaccurate.  Applicant has confirmed this  information with the owner of the
manufacturer of the products, who is also the formulator of the oils.  As the formulator is in a position to know
for certain the process by which the oils are made, applicant requests that the Examiner accept the
explanation that the oils are, in fact, infused with ozone, and that the use of “O3” is not deceptive, as it
accurately reflects the nature of the goods. Applicant intends to correct the description of the products on its
website to accurately reflect this fact.

In view of the above, Applicant believes its application is now in condition for publication.  If questions remain,
the Examining Attorney is invited to contact Applicant's counsel, Lorraine Linford, by email at
LorraineL.docketing@SeedIP.com or by telephone at (206) 622-4900.

EVIDENCE
Evidence in the nature of Executed co-existence Agreement between Applicant and Metagenics, Inc. has
been attached.
Original PDF file:



evi_38100227210-20140915124649487496_._agreement.pdf
Converted PDF file(s)  ( 11 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11

SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Lorraine Linford/     Date: 09/15/2014
Signatory's Name: Lorraine Linford
Signatory's Position: Attorney for Applicant, Washington State Bar Member

Signatory's Phone Number: 206-622-4900

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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