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Request for Reconsideration
EXCELERATE

SN 85892272

August 3, 2014

Applicant has carefully considered the office action issued February 3, 2014. Following this
consideration, Applicant still believes that its EXCELERATE mark is registrable on the Principal Register.
Applicant appreciates the withdrawal of the Section 2(d) refusal for classes 35 and 41. Applicant
respectfully requests that the Examining Attorney reconsider her refusal under Section 2(d) with respect
to the services in Class 44 with a view toward withdrawing same.

Applicant maintains that there is no likelihood of confusion in the instant case. The Examining
Attorney is has provided evidence that the acronym CDH stands for Consumer Directed Healthcare and
thus is a descriptive portion of the cited mark CDH EXCELERATE. Applicant notes again that marks
must be evaluated as they are perceived, in their entirety. In re Hearst Corp., 982 F.2d 492, 494, 25
U.S.P.Q.2d 1238, 1239 (Fed. Cir. 1992) (stating that marks are perceived in their entireties and,
therefore, all components thereof must be given appropriate weight). The test is not whether the marks
can be distinguished when subjected to a side-by-side comparison, but rather whether the marks are
sufficiently similar in terms of their overall commercial impression that confusion as to the source of the
good or services offered under the respective marks is likely to result. Miss Universe v. Community
Marketing, 82 USPQ2d 1562, 1570 (TTAB 2007). Additionally, when determining the degree of similarity,
rather than dissecting a mark by minute comparison of its elements, courts look to the marks as a whole,
including any disclaimed terms, to determine the level of similarity between them. M2 Software Inc. v. M2
Communications Inc., 78 USPQ2d 1994, 1946 (Fed. Cir. 2006).

The Examining Attorney argues that the addition of CDH does nothing to distinguish the marks.
She claims “[tlhe additional lettering CDH does not somehow hide the common word EXELERATE, as
HAIR would be hidden in CHAIR, nor does it change the meaning of the common word, as ALL is
changed in ALL CLEAR.” Applicant respectfully suggests that this is too simplistic an argument. While
CDH may be disclaimed as descriptive, it is not a commonly understood acronym. Descriptiveness in not
found by how understood the allegedly descriptive word is to the population as a whole. Rather, it is
determined by whether or not the term “describes the ingredient, quality, characteristic, function, feature,
purpose, or use of the specified goods or services.” CDH is not a common acronym like ADD, NASA,
CAD, or DBA. Rather it is a discrete acronym. Applicant maintains that the addition of CDH to
EXCELERATE does in fact distinguish it from the lone word EXCELERATE. Whether the additional word
CDH is descriptive does not remove it from consideration when determining a likelihood of confusion.
Taken as a whole the marks are visually and aurally different and create different commercial
impressions. They are simply perceived differently by the general public.

The services of concern in the cited registration are: Class 44: Providing health care information
over the Internet and those in the EXCELERATE application are Class 44: Consulting services in the field
of health care. As evidence of the relatedness of these stated services, the Examining Attorney attaches
definitions of healthcare and consult as well as Internet articles discussing healthcare consultation.

Applicant also attaches definitions of consulting, consultant and consult. Consulting means
“serving as a consultant <a consulting physician> <a consulting psychologist>"; Consultant means “one
(as a physician, surgeon, or psychologist) called in for professional advice or services”; and consult
means “to ask the advice or opinion of <consult a doctor>.” Applicant appreciates that the definitions are
as set forth above and in the office action. However, one must look to the meaning ascribed to the words
in normal parlance. TMEP §1401.01 states: “The language used to describe goods and/or services
should be understandable to the average person... .” Words have different connotations. In this
situation” providing health care information over the Internet” has a far different meaning than “’consulting
services in the field of health care.” Consulting connotes a profession al opinion. This is even borne out
by the dictionary definitions. “Providing information over the Internet” on the other hand seems more in
line, at best, with services like WebMD and HealthTap which carry disclaimers and admonitions that the
information provided is in no way medical advice. Consultation implies a professional opinion.
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Information is merely facts about a specific topic. Thus, the services, as described in the cited registration
and instant application, are actually very different.

Again, the test is likelihood of confusion, not a “mere possibility of confusion” Elvis Presley
Enterprises v. Capece, 141 F.3d 188, 46 U.S.P.Q.2d 1737 (5th Cir. 1998). Applicant believes that there
simply is no real likelihood of confusion between the marks and respectfully requests withdrawal of the
Section 2(d) refusal relating to the services in Class 44.

In light of the foregoing discussion, Applicant respectfully requests that the Examining Attorney
withdraw the refusal under Section 2(d) as it relates to Class 44 and that the application be permitted to
proceed to registration.
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Logout
LogIn

Sign Up
About

Additional Information

HealthTap and the Content on HealthTap are created to provide our users with information, and are for
informational purposes only. All content posted on HealthTap is the responsibility of the party posting such
content. Participation on HealthTap by a party does not imply endorsement of any other party content,
products, or services.

Content posted on, created for, or compiled by HealthTap is an informational/educational service only and is
not intended or designed to replace a doctor's independent judgment about any symptom, condition, or the
appropriateness or risks of a procedure or treatment for a given person.

Content on HealthTap is not a substitute for professional medical advice, diagnosis, or treatment, and you
should:

e Seek the advice of a your doctor or your other qualified healthcare provider whenever you have a
question about a medical condition or symptom

e Never delay seeking this advice or disregard professional medical advice because of something that
you read or see on HealthTap; and

e Call your doctor or 911 immediately if you think you may have a medical emergency.

You agree not to use content for medical advice, diagnosis or treatment.

HealthTap does not make recommendations or endorsements. This means that we do not recommend or
endorse any specific products, procedures, tests, doctors, opinions, Content, or other information that may be
contained or mentioned on HealthTap (including user reported Content and medical expert Content). Answers
to questions on HealthTap are medical expert Content, which HealthTap does not recommend or endorse.
This means that the choices you make about your health are, and always will be, your own choices.
HealthTap contains health-related or medical-related materials that may be sexually explicit. If you find these
materials offensive, you may wish to use HealthTap in ways that minimize exposure to such Content.
HealthTap Medical Experts who provide health-related answers are intended third party beneficiaries with
certain rights under HealthTap's Terms of Use. HealthTap and the Content are provided on an "as i1s" basis.
For additional information, see our Terms of Use.

Definitions

The terms above have the following meanings:

e "HealthTap" or "the Apps" means www.healthtap.com and HealthTap's apps.
e Content" means what appears on HealthTap, including what is written or reported on HealthTap,

including by users or medical experts, and images/graphics or other materials that appear on or within
HealthTap.

Date last modified July 30, 2014
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