
From:  Richards, Susan 

 

Sent:  11/20/2015 2:56:21 PM 

 

To:  TTAB EFiling 

 

CC:   

 

Subject:  U.S. TRADEMARK APPLICATION NO. 85882685 - WEATHER DOG - P406 - Request for 
Reconsideration Denied - Return to TTAB 

 

 

 

************************************************* 

Attachment Information: 

Count:  17 

Files:  Helmsley the Weather Dog_1.jpg, Weather Dog App_1.jpg, Weather Dog App_2.jpg, wd1-1.jpg, 
wd1-2.jpg, wd1-3.jpg, wd2-1.jpg, wd2-2.jpg, wd2-3.jpg, wd2-4.jpg, mobileph2-1.jpg, mobileph2-2.jpg, 
mobileph2-3.jpg, youtube1-1.jpg, youtube1-2.jpg, youtube1-3.jpg, 85882685.doc 

  



UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION 

 

U.S. APPLICATION SERIAL NO. 85882685 

 

MARK: WEATHER DOG 

 

          

*85882685*  

CORRESPONDENT ADDRESS: 
       AUDRA KEMP 

       COLLEN IP 

       80 S HIGHLAND AVENUE 

       OSSINING, NY 10562-5615 

        

  
GENERAL TRADEMARK INFORMATION: 

http://www.uspto.gov/trademarks/index.jsp   

 

VIEW YOUR APPLICATION FILE 

 

APPLICANT: Schmitty Says, LLC 

  

CORRESPONDENT’S REFERENCE/DOCKET NO:   

       P406       

CORRESPONDENT E-MAIL ADDRESS:   

       trademark@collenip.com 

 

 

REQUEST FOR RECONSIDERATION DENIED 

 

ISSUE/MAILING DATE: 11/20/2015 

 
 
 
 



The trademark examining attorney has carefully reviewed applicant’s request for reconsideration and is 
denying the request for the reasons stated below.  See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B), 
715.04(a).   

 

The Examining Attorney acknowledges and accepts the amendment deleting Classes 28 and 41 from the 
application. 

 

The requirement concerning the identification of goods for Class 28 is withdrawn as Class 28 has been 
deleted from the application.   The requirement concerning the identification of services for Class 41 is 
withdrawn as that class has been deleted from the application.  The requirement concerning multi-class 
applications is also withdrawn. 

 

The amended disclaimer is NOT acceptable and has not been entered  in the application for two 
reasons. First, the refusal to register on the ground that the applied-for mark is merely descriptive has 
been made FINAL with respect to the goods in Class 9.  The amended disclaimer is also not acceptable 
because the word “dog” is descriptive for the goods in Class 18.  The Applicant submitted a disclaimer of 
the word “dog” in its March 18, 2015 Response. 

 

The Applicant has again refused to submit information concerning the goods and services in this 
application.  Failure to comply with a request for information can be grounds for refusing registration.  
In re AOP LLC, 107 USPQ2d at 1651; In re DTI P’ship LLP, 67 USPQ2d at 1701-02; TMEP §814.   In the 
August 28, 2014 Response, the Applicant stated: 

 

  

 

The Examiner has requested further information about the mark. Applicant’s mark is filed under an 
intent-to-use basis. Other than the numerous examples submitted as evidence in the Examiner’s Office 
Action, and given the unique nature of Applicant’s mark, Applicant does not have further samples of 
specific advertisements or promotional materials. 

 

In its March 18, 2015 Response, the Applicant further stated: 

 



The Examiner continues to request more information about all of the goods and services.  
Applicant has previously addressed this request and, in particular, has emphasized the intent to 
use basis of the application and that the goods and services are not yet in use.  Thus, Applicant 
does not believe that it has relevant information at this time.  TMEP Section 814. 

 

If the actual nature of some of the goods or services that are identified in the application are 
deemed unclear to the Examiner, then the Examiner should indicate specifically which goods 
and services are unclear, and why they are unclear.  Applicant does not understand the 
continued request, as the goods and services as identified in the application have well-
understood meanings and are clearly defined on their face. 

 

It is an undue burden on Applicant to find images and advertising of products and services that, 
as defined in the application, “are in the public knowledge.” Under TMEP Section 814, “The 
examining attorney should explain why the information is needed, if the reason is not obvious.”  
In this case, the reason is not obvious.  Applicant requests to know which specific product or 
service is not in the public knowledge, and for those specific products or services, what 
information is needed and why. TMEP Section 814.   

 

This application has been refused registration on the ground that the applied-for mark is merely 
descriptive of the goods and services in the application and requests have been made for the application 
to provide evidence or information about the goods or services.   Each of these requests has also 
included an explanation that the information and material requested are necessary to permit proper 
examination of the application.  Since the Applicant has been aware of the refusal to register and the 
explanation for the request, this is not a situation where the reason for the request is “not obvious.”  
Moreover, the Applicant’s claim that the request is burdensome is not compelling  since the Applicant 
itself has elected to seek registration of the applied-for mark for goods and services in multiple classes.  
Therefore, the Applicant’s arguments are not persuasive. 

 

The Applicant’s attention is invited to the attached print outs from MOBILEPHONES.COM and 
THEWEATHERDOG.BLOTSPOT.COM showing descriptive or generic use of “weather dog” in connection 
with software applications and an online journal.  (See also attached print outs from Tech for Real Life, 
available at DOWNLOADS.TOMSGUIDE.COM, Weather Dog APK, available at DOWNLOADATOZ.COM, 
and from Weather Dog App, available at YOUTUBE.COM).  

 



The following requirement(s) and/or refusal(s) made final in the Office action dated April 24, 2015 are 
maintained and continue to be final:  1) The merely descriptive refusal with respect to the goods in Class 
9. Trademark Act Section 2(e)(1), 15 U.S.C. §1052(e)(1); see TMEP §§1209.01(b), 1209.03 et seq.; 2) The 
Request for Information.  37 C.F.R. §2.61(b); TMEP §§814, 1402.01(e); see In re AOP LLC, 107 USPQ2d 
1644, 1650-51 (TTAB 2013); In re Cheezwhse.com, Inc., 85 USPQ2d 1917, 1919 (TTAB 2008); In re DTI 
P’ship LLP, 67 USPQ2d 1699, 1701-02 (TTAB 2003).37 C.F.R. §2.61(b); TMEP §§814, 1402.01(e); see In re 
Planalytics, Inc., 70 USPQ2d 1453, 1457-58 (TTAB 2004).  See TMEP §§715.03(a)(ii)(B), 715.04(a).   

 

The following requirement(s) and/or refusal(s) made final in the Office action are withdrawn:  The 
requirements concerning  the identification of goods for Class 28 and the identification of services for 
Class 41 and the requirements concerning multi-class applications.  See TMEP §§715.03(a)(ii)(B), 
715.04(a). 

 

In the present case, applicant’s request has not resolved all the outstanding issue(s), nor does it raise a 
new issue or provide any new or compelling evidence with regard to the outstanding issue(s) in the final 
Office action.  In addition, applicant’s analysis and arguments are not persuasive nor do they shed new 
light on the issues.  Accordingly, the request is denied. 

 

If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the 
Board will be notified to resume the appeal.  See TMEP §715.04(a).  

 

If no appeal has been filed and time remains in the six-month response period to the final Office action, 
applicant has the remainder of the response period to (1) comply with and/or overcome any 
outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to the Board.  TMEP 
§715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3).  The filing of a request for reconsideration does not stay 
or extend the time for filing an appeal.  37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c).   

 

 

 

 

 



/Susan A. Richards/ 

Susan A. Richards 

Law Office 103 

(571) 272-8266 

susan.richards@uspto.gov 

 

 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 

  



 


