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MARK SECTION

MARK http://tmng-al.uspto.gov/resting2/api/img/85876688/large

LITERAL ELEMENT COFFEE FLOUR

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT The mark consists of standard characters, without claim to any particular font style, size or color.

ARGUMENT(S)

The following arguments are submitted in response to the Final Office Action dated October 15, 2015, which maintained and made
final the refusal of registration on the grounds that Applicant’s mark is generic.  Applicant respectfully disagrees with the conclusion that the
applied-for mark is generic and requests that the Examining Attorney reconsider the refusal and withdraw it, and accept the Applicant’s
amendment to register the COFFEE FLOUR mark on the Supplemental Register.
Applicant’s Mark is Not Generic

Whether a particular term or phrase is generic is a question of fact. In re Trek 2000 Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106, 1108, 2010
Lexis 425 (T.T.A.B. 2010). A generic term “can never be registered as a trademark because such a term is…incapableof acquiring de jure
distinctiveness under § 2(f).” H. Marvin Ginn Corp. v. Int’l Assoc. of Fire Chiefs, Inc., 782 F.2d 987, 228 U.S.P.Q. 528, 530 (Fed. Cir. 1986).
“Whether a term is classified as ‘generic’ or as ‘merely descriptive’ is not easy to discern….It is basic to the inquiry to determine whether
members of the relevant public primarily use or understand the term to refer to the genus of goods or services.” In re Merrill Lynch, Pierce,
Fenner & Smith, Inc., 828 F.2d 1567, 1571, 4 U.S.P.Q.2d  (BNA) 1141, 1142 (Fed. Cir. 1987).  Making this determination “involves a two-
step inquiry: First, what is the genus of goods or services at issue? Second, is the term sought to be registered…understoodby the relevant
public primarily to refer to that genus of goods or services?” In re Trek, 97 U.S.P.Q.2d at 1108. To deny the registration of a mark as generic,
the Office has the burden of showing “that the matter is in fact generic…basedon clear evidence of generic use.” In re Steelbuilding.com, 415
F.3d 1293, 75 U.S.P.Q.2d 1420, 1421 (Fed. Cir. 2005). This “difficult burden” is not easily met, and “any doubts must be resolved in [the]
applicant's favor.” In re Tennis Industry Association, 102 U.S.P.Q.2d 1671, 1680 (T.T.A.B. 2012) (reversing examining attorney’s
determination that TENNIS INDUSTRY ASSOCIATION was generic).
The Evidence of Record Shows COFFEE FLOUR Is Not The Genus of Goods

 
As set forth in TMEP Section 1209.01(c)(i), “[t]he examining attorney has the burden of proving that a term is generic by clear

evidence.  Moreover, “the correct inquiry is whether the relevant public would understand the term to be generic” and that “the mark as a
whole [has] generic significance.”   Id.  Further, the Court of Appeals for the Federal Circuit has held that “[t]he critical issue in
genericness cases is whether the relevant public primarily use or understand the term sought to be registered refers to a genus of goods or
services in question.” [1]  TMEP Section 1209.01(c)(ii) citing to H. Marvin Ginn Corp. v. Int'l Ass’n of Fire Chiefs, Inc., 782 F.2d 987,
989–990, 228 U.S.P.Q. 528, 530 (Fed. Cir. 1986).  Applicant contends that the Examining Attorney has not shown by clear evidence that
COFFEE FLOUR is the genus of the goods for which Applicant seeks to register its mark on the Supplemental Register.  Applicant submits
the attached evidence to prove that the genus, or major class or kind, of the goods in question is not COFFEE FLOUR.   

For example, Applicant’s goods have been classified by the U.S. government as a product containing 100% coffee husks and skins. 
See the attached evidence in the nature of a letter from U.S. Customs and Border Protection regarding the tariff classification of Applicant’s
COFFEE FLOUR product, listing it as Tarff No. 0901.90.1000.  Also see attached screenshots from the Foreign Trade Division Schedule B
and U.S. Harmonized code showing this tariff designation as “coffee husks and skins."  Further, Applicant’s own Material Safety Data Sheet
(attached) shows the components are “dried coffee cherry husks and skins.”

Moreover, consumers do not see or use COFFEE FLOUR as the generic term for Applicant’s products.  The attached evidence in the
nature of articles and press releases show Applicant’s product being explained as being made from “coffee fruit, a by-product of coffee



production” (“Coffee Flour And Sprouts Launch Exclusive Partnership With New Sprouts Bakery Product Line”), being “milled from dried
cherry pulp” (“There’s So Much More to This Gluten-Free Flour Than Delicious Pastries”), a “super-ingredient made from dried coffee
cherry pulp” (“Coffee Flour Chocolate Bar – Superfood Snack Is The Newest To the JCOCO American Couture Chocolate Line”), and “a
revolutionary new ingredient made from dried & ground coffee cherries, the fruit that grows around the coffee bean and is traditionally
discarded” (“Coffee Flour For Sale Online | Marx Pantry”).

 
COFFEE FLOUR is simply not the apt name for flour made of the skins, pulp, and pectin of the coffee cherry.  The generic name for

Applicant’s goods would be “coffee cherry skin, pulp, and pectin flour” or “coffee husks and skins” as set forth in the tariff classification –
not “coffee flour.”   There is simply not enough evidence to show that Applicant’s mark is the genus or apt terms for the goods.  COFFEE
FLOUR is descriptive at best, and therefore eligible for registration on the Supplemental Register.
The Evidence of Record is Insufficient to Make the Finding that COFFEE FLOUR is Generic

In overturning a rejection of TENNIS INDUSTRY ASSOCIATION as generic, the Board
criticized the “paucity of evidence of record” where the Office’s entire case consisted of five webpages showing the term at issue used in a
descriptive manner. Tennis Industry, 102 U.S.P.Q.2d at 1680. In this case, the evidence of record includes two web articles, Applicant’s patent
application, and Applicant’s website. Yet, while, as in Tennis Industry, some of these webpages do appear to use the term “coffee flour”
descriptively, they do not support the Office’s position that “coffee flour” is a genus of flour.  In fact, the opposite is true.  COFFEE FLOUR
describes Applicant’s product, but it does not name it.

“Generic terms are terms that the relevant purchasing public understands primarily as the common or class name for the goods or
services.” T.M.E.P. § 1209.01(c) (citing In re Dial-A-Mattress Operating Corp., 240 F.3d 1341, 57 U.S.P.Q.2d 1807, 1811 (Fed. Cir. 2001); 
In re Am. Fertility Soc’y , 188 F.3d 1341, 1346, 51 U.S.P.Q.2d 1832, 1836 (Fed. Cir. 1999)).  A mark is descriptive, on the other hand, if it
“describes an ingredient, quality, characteristic, function, feature, purpose, or use of the specified goods or services.” T.M.E.P. §
1209.01(b) (citing In re Gyulay, 820 F.2d 1216, 3 U.S.P.Q.2d 1009 (Fed. Cir. 1987)).  One way to distinguish a generic mark from a
descriptive one is by acknowledging that “descriptive terms describe a thing, while generic terms name the thing.”   2 J. Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition § 12:20 (4th ed. 2013). 

Applicant’s mark does describe features of Applicant’s goods. A consumer who sees the mark COFFEE FLOUR is likely to
recognize the overall nature of Applicant’s goods – that it is ground up like a flour, but probably will assume (incorrectly) that it is made
from coffee beans.  The mark is not, therefore, the common name for flour made of the skins, pulp, and pectin of the coffee cherry.  While
COFFEE FLOUR may describe the goods or convey knowledge of the qualities or characteristics of the goods, it does not “immediately and
unequivocally” describe flour made of the skins, pulp, and pectin of the coffee cherry, which indicates that it is not generic. See In re Dial-A-
Mattress Operating Corp., 240 F.3d 1341, 1346 (Fed. Cir. 2001) (citing In re Merrill Lynch, Pierce, Fenner & Smith, Inc., 828
F.2d 1567, 1571, 4 U.S.P.Q.2D (BNA) 1141, 1144 (Fed. Cir. 1987)).  Accordingly, Applicant’s mark may be descriptive, but it is not generic. 
The Evidence of Record Does Not Demonstrate a Competitive Need for Others to Use the Mark COFFEE FLOUR

The evidence of record still shows COFFEE FLOUR used as a trademark, in reference to Applicant as the source of the relevant
products.  The articles submitted by the Examining Attorney that reference “coffee flour” are all about Applicant and/or Applicant’s
products.  No third-party uses of “coffee flour” as a generic term are included.  Thus, the relevant public would not understand COFFEE
FLOUR to refer to Applicant’s genus of goods; consumers do not “call” for the relevant goods by using the term COFFEE FLOUR.
 Applicant has identified its own product with the trademark COFFEE FLOUR.  A designation is used generically only if it is used to
denominate a type of good or service irrespective of source.  In short, Applicant’s use of “Coffee Flour” on its website is clear trademark
usage and therefore cannot support a genericness refusal.

One of the policy considerations for prohibiting trademark registration of generic terms is to prevent competitive harm.  In re Trek
2000 Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106, 2010 Lexis 425 (T.T.AB. 2010).  See also CES Publ’g Corp. v. St. Regis Publ’n , 531 F.2d
11, 13 (2d Cir. N.Y. 1975) (“To allow trademark protection for generic terms, i.e., names which describe the genus of goods being
sold, even when these have become identified with a first user, would grant the owner of the mark a monopoly, since a competitor
could not describe his goods as what they are.”).   Refusing a mark as generic, however, has important consequences.  Refusing a trademark
as generic penalizes the trademark owner for successfully turning the trademark into a household name and confuses buyers who associate
the trademark with the owner if they encounter the name on another company’s products.  Ty Inc. v. Softbelly’s, Inc., 353 F.3d 528,
532 (7th Cir. 2003).  “The fateful step ordinarily is not taken until the trademark has gone so far toward becoming the exclusive descriptor
of the product that sellers of competing brands cannot compete effectively without using the name to designate the product they are
selling.”   Id.

If the evidence of record does not show that competitors use the term at issue, it creates doubt as to whether the term actually
primarily refers to a genus of goods or services and whether competitors can effectively identify their goods or services without using that
particular phrase.  In re Trek 2000 Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106.  In In re Trek 2000 International Ltd., the T.T.A.B.
determined that the record created doubt as to whether the term THUMBDRIVE was generic, and that the doubt had to be resolved in
the applicant’s favor.  Id.  As was the case in In re Trek 2000 International Ltd., the Examining Attorney’s evidence of record in this
matter contains no examples of competitors or other third parties using the Applicant’s mark.  See id.  Overall, both the Applicant’s and the
Examining Attorney’s evidence demonstrates that it is not necessary for a company to use COFFEE FLOUR to convey that it provides flour
made of coffee cherry skins, pulp, and pectin, and that Applicant’s mark is not generic for flour made of coffee cherry skins, pulp, and
pectin.   Indeed, there are other ways to describe the Applicant’s products.  For example, “powdered coffee cherry skins, pulp pectin,” or
“finely ground coffee cherry skins, pulp and pectin.”  
Conclusion

Finally, ask any coffee drinker, chef, baker, pastry lover or other relevant consumer, what is COFFEE FLOUR?  The answers will



vary from “flour that tastes like coffee,” “flour made from coffee beans,” “flour flavored with coffee,” “finely ground coffee beans,” “flour
that smells like coffee,” or other association with the beverage and the bean.  They may also refer to our client and their groundbreaking
innovative product that uses what was previously viewed as a waste product, which is clearly the intent of a trademark.  Otherwise, Applicant
firmly believes no one will answer that the product is a flour made from dried coffee cherry skins, pulp and pectin used an ingredient in other
products that does not taste like the beverage coffee. 

The Examining Attorney has not demonstrated by clear evidence that members of the relevant public primarily use or understand
COFFEE FLOUR to refer to the genus of goods in question.  Additionally, the evidence of record in this matter does not demonstrate a
need for Applicant’s competitors to use COFFEE FLOUR to describe their own goods.  This further casts doubt on the genericness of
Applicant’s mark.  Any doubts are to be resolved in favor of the fpplicant when the generic status of a term is in doubt.  See In re Bel Paese
Sales Co., 1 U.S.P.Q.2d 1233, 1986 WL 83304 (T.T.A.B. 1986) (DOLCELATTE held not a generic name for a type of cheese.).  

While COFFEE FLOUR does describe a quality or characteristic of Applicant’s goods, COFFEE FLOUR is not the common name for
flour made of coffee cherry skins, pulp, and pectin.  It follows that, while COFEE FLOUR may be descriptive, it is not generic.  In light of
these arguments, Applicant respectfully requests that the Examining Attorney withdraw the present refusal and allow the mark to proceed to
registration on the Supplemental Register. 

[1] “Genus” is defined as “a major class or kind of thing,” See, A Dictionary of Modern Legal Usage, 2d ed. Bryan A Garner (1995).  See, attached. 
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To the Commissioner for Trademarks:

Application serial no. 85876688 COFFEE FLOUR(Standard Characters, see http://tmng-al.uspto.gov/resting2/api/img/85876688/large) has been
amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

The following arguments are submitted in response to the Final Office Action dated October 15, 2015, which maintained and made final
the refusal of registration on the grounds that Applicant’s mark is generic.  Applicant respectfully disagrees with the conclusion that the applied-
for mark is generic and requests that the Examining Attorney reconsider the refusal and withdraw it, and accept the Applicant’s amendment to
register the COFFEE FLOUR mark on the Supplemental Register.
Applicant’s Mark is Not Generic

Whether a particular term or phrase is generic is a question of fact. In re Trek 2000 Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106, 1108, 2010
Lexis 425 (T.T.A.B. 2010). A generic term “can never be registered as a trademark because such a term is…incapableof acquiring de jure
distinctiveness under § 2(f).” H. Marvin Ginn Corp. v. Int’l Assoc. of Fire Chiefs, Inc., 782 F.2d 987, 228 U.S.P.Q. 528, 530 (Fed. Cir. 1986).
“Whether a term is classified as ‘generic’ or as ‘merely descriptive’ is not easy to discern….It is basic to the inquiry to determine whether
members of the relevant public primarily use or understand the term to refer to the genus of goods or services.” In re Merrill Lynch, Pierce,
Fenner & Smith, Inc., 828 F.2d 1567, 1571, 4 U.S.P.Q.2d  (BNA) 1141, 1142 (Fed. Cir. 1987).  Making this determination “involves a two-step
inquiry: First, what is the genus of goods or services at issue? Second, is the term sought to be registered…understoodby the relevant public
primarily to refer to that genus of goods or services?” In re Trek, 97 U.S.P.Q.2d at 1108. To deny the registration of a mark as generic, the Office
has the burden of showing “that the matter is in fact generic…basedon clear evidence of generic use.” In re Steelbuilding.com, 415 F.3d 1293, 75
U.S.P.Q.2d 1420, 1421 (Fed. Cir. 2005). This “difficult burden” is not easily met, and “any doubts must be resolved in [the] applicant's favor.”
In re Tennis Industry Association, 102 U.S.P.Q.2d 1671, 1680 (T.T.A.B. 2012) (reversing examining attorney’s determination that TENNIS
INDUSTRY ASSOCIATION was generic).
The Evidence of Record Shows COFFEE FLOUR Is Not The Genus of Goods

 
As set forth in TMEP Section 1209.01(c)(i), “[t]he examining attorney has the burden of proving that a term is generic by clear evidence. 

Moreover, “the correct inquiry is whether the relevant public would understand the term to be generic” and that “the mark as a whole [has]
generic significance.”   Id.  Further, the Court of Appeals for the Federal Circuit has held that “[t]he critical issue in genericness cases is
whether the relevant public primarily use or understand the term sought to be registered refers to a genus of goods or services in question.” [1] 
TMEP Section 1209.01(c)(ii) citing to H. Marvin Ginn Corp. v. Int'l Ass’n of Fire Chiefs, Inc., 782 F.2d 987, 989–990, 228 U.S.P.Q. 528, 530
(Fed. Cir. 1986).  Applicant contends that the Examining Attorney has not shown by clear evidence that COFFEE FLOUR is the genus of the
goods for which Applicant seeks to register its mark on the Supplemental Register.  Applicant submits the attached evidence to prove that the
genus, or major class or kind, of the goods in question is not COFFEE FLOUR.   

For example, Applicant’s goods have been classified by the U.S. government as a product containing 100% coffee husks and skins.  See
the attached evidence in the nature of a letter from U.S. Customs and Border Protection regarding the tariff classification of Applicant’s
COFFEE FLOUR product, listing it as Tarff No. 0901.90.1000.  Also see attached screenshots from the Foreign Trade Division Schedule B and
U.S. Harmonized code showing this tariff designation as “coffee husks and skins."  Further, Applicant’s own Material Safety Data Sheet
(attached) shows the components are “dried coffee cherry husks and skins.”

Moreover, consumers do not see or use COFFEE FLOUR as the generic term for Applicant’s products.  The attached evidence in the
nature of articles and press releases show Applicant’s product being explained as being made from “coffee fruit, a by-product of coffee
production” (“Coffee Flour And Sprouts Launch Exclusive Partnership With New Sprouts Bakery Product Line”), being “milled from dried
cherry pulp” (“There’s So Much More to This Gluten-Free Flour Than Delicious Pastries”), a “super-ingredient made from dried coffee cherry
pulp” (“Coffee Flour Chocolate Bar – Superfood Snack Is The Newest To the JCOCO American Couture Chocolate Line”), and “a
revolutionary new ingredient made from dried & ground coffee cherries, the fruit that grows around the coffee bean and is traditionally
discarded” (“Coffee Flour For Sale Online | Marx Pantry”).

 
COFFEE FLOUR is simply not the apt name for flour made of the skins, pulp, and pectin of the coffee cherry.  The generic name for

Applicant’s goods would be “coffee cherry skin, pulp, and pectin flour” or “coffee husks and skins” as set forth in the tariff classification – not
“coffee flour.”   There is simply not enough evidence to show that Applicant’s mark is the genus or apt terms for the goods.  COFFEE FLOUR
is descriptive at best, and therefore eligible for registration on the Supplemental Register.
The Evidence of Record is Insufficient to Make the Finding that COFFEE FLOUR is Generic

In overturning a rejection of TENNIS INDUSTRY ASSOCIATION as generic, the Board
criticized the “paucity of evidence of record” where the Office’s entire case consisted of five webpages showing the term at issue used in a
descriptive manner. Tennis Industry, 102 U.S.P.Q.2d at 1680. In this case, the evidence of record includes two web articles, Applicant’s patent
application, and Applicant’s website. Yet, while, as in Tennis Industry, some of these webpages do appear to use the term “coffee flour”
descriptively, they do not support the Office’s position that “coffee flour” is a genus of flour.  In fact, the opposite is true.  COFFEE FLOUR
describes Applicant’s product, but it does not name it.

“Generic terms are terms that the relevant purchasing public understands primarily as the common or class name for the goods or
services.” T.M.E.P. § 1209.01(c) (citing In re Dial-A-Mattress Operating Corp., 240 F.3d 1341, 57 U.S.P.Q.2d 1807, 1811 (Fed. Cir. 2001); In



re Am. Fertility Soc’y , 188 F.3d 1341, 1346, 51 U.S.P.Q.2d 1832, 1836 (Fed. Cir. 1999)).  A mark is descriptive, on the other hand, if it
“describes an ingredient, quality, characteristic, function, feature, purpose, or use of the specified goods or services.” T.M.E.P. § 1209.01(b)
(citing In re Gyulay, 820 F.2d 1216, 3 U.S.P.Q.2d 1009 (Fed. Cir. 1987)).  One way to distinguish a generic mark from a descriptive one is by
acknowledging that “descriptive terms describe a thing, while generic terms name the thing.”   2 J. Thomas McCarthy, McCarthy on
Trademarks and Unfair Competition § 12:20 (4th ed. 2013). 

Applicant’s mark does describe features of Applicant’s goods. A consumer who sees the mark COFFEE FLOUR is likely to
recognize the overall nature of Applicant’s goods – that it is ground up like a flour, but probably will assume (incorrectly) that it is made
from coffee beans.  The mark is not, therefore, the common name for flour made of the skins, pulp, and pectin of the coffee cherry.  While
COFFEE FLOUR may describe the goods or convey knowledge of the qualities or characteristics of the goods, it does not “immediately and
unequivocally” describe flour made of the skins, pulp, and pectin of the coffee cherry, which indicates that it is not generic. See In re Dial-A-
Mattress Operating Corp., 240 F.3d 1341, 1346 (Fed. Cir. 2001) (citing In re Merrill Lynch, Pierce, Fenner & Smith, Inc., 828 F.2d
1567, 1571, 4 U.S.P.Q.2D (BNA) 1141, 1144 (Fed. Cir. 1987)).  Accordingly, Applicant’s mark may be descriptive, but it is not generic. 
The Evidence of Record Does Not Demonstrate a Competitive Need for Others to Use the Mark COFFEE FLOUR

The evidence of record still shows COFFEE FLOUR used as a trademark, in reference to Applicant as the source of the relevant
products.  The articles submitted by the Examining Attorney that reference “coffee flour” are all about Applicant and/or Applicant’s products.  
No third-party uses of “coffee flour” as a generic term are included.  Thus, the relevant public would not understand COFFEE FLOUR to refer
to Applicant’s genus of goods; consumers do not “call” for the relevant goods by using the term COFFEE FLOUR.  Applicant has identified its
own product with the trademark COFFEE FLOUR.  A designation is used generically only if it is used to denominate a type of good or service
irrespective of source.  In short, Applicant’s use of “Coffee Flour” on its website is clear trademark usage and therefore cannot support a
genericness refusal.

One of the policy considerations for prohibiting trademark registration of generic terms is to prevent competitive harm.  In re Trek 2000
Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106, 2010 Lexis 425 (T.T.AB. 2010).  See also CES Publ’g Corp. v. St. Regis Publ’n , 531 F.2d 11, 13
(2d Cir. N.Y. 1975) (“To allow trademark protection for generic terms, i.e., names which describe the genus of goods being sold, even
when these have become identified with a first user, would grant the owner of the mark a monopoly, since a competitor could not
describe his goods as what they are.”).   Refusing a mark as generic, however, has important consequences.  Refusing a trademark as generic
penalizes the trademark owner for successfully turning the trademark into a household name and confuses buyers who associate the trademark
with the owner if they encounter the name on another company’s products.  Ty Inc. v. Softbelly’s, Inc., 353 F.3d 528, 532 (7th Cir. 2003). 
 “The fateful step ordinarily is not taken until the trademark has gone so far toward becoming the exclusive descriptor of the product that
sellers of competing brands cannot compete effectively without using the name to designate the product they are selling.”   Id.

If the evidence of record does not show that competitors use the term at issue, it creates doubt as to whether the term actually primarily
refers to a genus of goods or services and whether competitors can effectively identify their goods or services without using that particular
phrase.  In re Trek 2000 Int’l Ltd., 97 U.S.P.Q.2d (BNA) 1106.  In In re Trek 2000 International Ltd., the T.T.A.B. determined that the
record created doubt as to whether the term THUMBDRIVE was generic, and that the doubt had to be resolved in the applicant’s favor.  Id.  
As was the case in In re Trek 2000 International Ltd., the Examining Attorney’s evidence of record in this matter contains no examples of
competitors or other third parties using the Applicant’s mark.  See id.  Overall, both the Applicant’s and the Examining Attorney’s evidence
demonstrates that it is not necessary for a company to use COFFEE FLOUR to convey that it provides flour made of coffee cherry skins, pulp,
and pectin, and that Applicant’s mark is not generic for flour made of coffee cherry skins, pulp, and pectin.   Indeed, there are other ways to
describe the Applicant’s products.  For example, “powdered coffee cherry skins, pulp pectin,” or “finely ground coffee cherry skins, pulp and
pectin.”  
Conclusion

Finally, ask any coffee drinker, chef, baker, pastry lover or other relevant consumer, what is COFFEE FLOUR?  The answers will vary
from “flour that tastes like coffee,” “flour made from coffee beans,” “flour flavored with coffee,” “finely ground coffee beans,” “flour that
smells like coffee,” or other association with the beverage and the bean.  They may also refer to our client and their groundbreaking innovative
product that uses what was previously viewed as a waste product, which is clearly the intent of a trademark.  Otherwise, Applicant firmly
believes no one will answer that the product is a flour made from dried coffee cherry skins, pulp and pectin used an ingredient in other products
that does not taste like the beverage coffee. 

The Examining Attorney has not demonstrated by clear evidence that members of the relevant public primarily use or understand
COFFEE FLOUR to refer to the genus of goods in question.  Additionally, the evidence of record in this matter does not demonstrate a need
for Applicant’s competitors to use COFFEE FLOUR to describe their own goods.  This further casts doubt on the genericness of Applicant’s
mark.  Any doubts are to be resolved in favor of the fpplicant when the generic status of a term is in doubt.  See In re Bel Paese Sales Co., 1
U.S.P.Q.2d 1233, 1986 WL 83304 (T.T.A.B. 1986) (DOLCELATTE held not a generic name for a type of cheese.).  

While COFFEE FLOUR does describe a quality or characteristic of Applicant’s goods, COFFEE FLOUR is not the common name for
flour made of coffee cherry skins, pulp, and pectin.  It follows that, while COFEE FLOUR may be descriptive, it is not generic.  In light of these
arguments, Applicant respectfully requests that the Examining Attorney withdraw the present refusal and allow the mark to proceed to
registration on the Supplemental Register. 

[1] “Genus” is defined as “a major class or kind of thing,” See, A Dictionary of Modern Legal Usage, 2d ed. Bryan A Garner (1995).  See, attached. 
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Evidence in the nature of articles, a video and letter supporting Applicant's argument has been attached.
Original PDF file:
evi_6713915899-20160413175814485252_._to_This_Gluten-Free_Flour_Than_Delicious_Pastries___TakePart.pdf
Converted PDF file(s) ( 7 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Original PDF file:
evi_6713915899-20160413175814485252_._CFGH_HS_Code_Designation_Certificate.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Attachment:
APPLICANT-SUPPLIED FILE (SOUND/MOTION)
Original PDF file:
evi_6713915899-20160413175814485252_._CoffeeFlour_and_Sprouts_Exclusive_Pastry_Line.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:
evi_6713915899-20160413175814485252_._CoffeeFlour_Chocolate_Bar___2016-01-18___Prepared_Foods.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:
evi_6713915899-20160413175814485252_._Garner_Modern_Legal_Usage_Dictionary_Evidence.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2
Original PDF file:
evi_6713915899-20160413175814485252_._Material_Safety_Data_Sheet_-_CoffeeFlour_Base_2015_v2.pdf
Converted PDF file(s) ( 6 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Original PDF file:
evi_6713915899-20160414113727396131_._CF_HS_Code.pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:
evi_6713915899-20160414113727396131_._CF_Schedule_B_Code.pdf
Converted PDF file(s) ( 1 page)
Evidence-1
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Request for Reconsideration Signature
Signature: /Everett E. Fruehling/     Date: 04/14/2016
Signatory's Name: Everett E. Fruehling
Signatory's Position: Attoney of Record, Washington State Bar Member

Signatory's Phone Number: 206.695.1743

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
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includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the owner's/holder's attorney
or an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent
not currently associated with his/her company/firm previously represented the owner/holder in this matter: (1) the owner/holder has filed or is
concurrently filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior
representative to withdraw; (3) the owner/holder has filed a power of attorney appointing him/her in this matter; or (4) the owner's/holder's
appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

The applicant is not filing a Notice of Appeal in conjunction with this Request for Reconsideration.

        
Serial Number: 85876688
Internet Transmission Date: Thu Apr 14 14:02:13 EDT 2016
TEAS Stamp: USPTO/RFR-XX.XXX.XXX.XX-2016041414021376
5240-85876688-55024d2fa9ac308255ef9f9949
7f9de55a8017c1c4f727107bd183a64b8acfa1f2
-N/A-N/A-20160414124923130518
















































	TEAS Request Reconsideration after FOA - 2016-04-14

