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items including hats and t-shirts in International Class 25, as to be likely to cause 

confusion when used on applicant’s goods.2 

This appeal ensued following a final refusal and a denial of applicant’s 

request for reconsideration. As discussed below, we affirm the refusal. 

Our determination of the issue of likelihood of confusion is based on an 

analysis of all of the probative facts in evidence that are relevant to the factors set 

forth in In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 

1973). See also In re Majestic Distilling Co., 315 F.3d 1311, 65 USPQ2d 1201 (Fed. 

Cir. 2003). In any likelihood of confusion analysis, two key considerations are the 

similarities between the marks and the similarities between the goods or services. 

See Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 

(CCPA 1976). 

We turn first to a consideration of the goods, channels of trade and class of 

purchasers. We must make our determinations under these factors based on the 

goods as they are recited in the registration and application. See In re Elbaum, 211 

USPQ 639 (TTAB 1981). In this case, the goods in the application and cited 

registration include identical hats and t-shirts. It is sufficient for a finding of 

likelihood of confusion if the relatedness is established for any item encompassed by 

the identification of goods within a particular class in the application. Tuxedo 

Monopoly, Inc. v. General Mills Fun Group, 648 F.2d 1335, 209 USPQ 986 (CCPA 

1981). Further, because the goods include identical hats and t-shirts, and there are 

no limitations as to channels of trade or classes of purchasers in either the 
                                            
2 Registration No. 3927040, issued March 1, 2011 to Endorphin Corporation. 
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ENDORPHINS. In re Max Capital Group. Ltd., 93 USPQ2d 1243, 1247 (TTAB 

2010); Appetito, 3 USPQ2d at 1554. In addition, applicant’s mark ENDORPHINS is 

simply the plural form of the word ENDORPHIN. Contrary to applicant’s 

assertions, there is no material difference between singular and plural forms of the 

same term. See, e.g., In re Belgrade Shoe, 411 F.2d 1352, 162 USPQ 227 (CCPA 

1969). 

In view of the foregoing, we find that when applicant's mark and registrant's 

mark are compared in their entireties, they are sufficiently similar in appearance, 

sound, connotation and commercial impression that, if used in connection with 

related goods, confusion would be likely to occur. As such, this du Pont factor favors 

a finding of likelihood of confusion. 

The next factor we consider is that of third-party use. As applicant points out, 

evidence of third-party use can be used to show that a registrant's mark is weak 

and thus entitled to a limited scope of protection. To this end, applicant submitted 

copies of seven active third-party registrations, which, according to applicant, 

“incorporate[e] the term ‘ENDORPHINS’ and literal equivalents thereof used in 

relation to similar goods.” App. Br., p. 9. However, unlike the marks in the 

application and cited registration, none of the third-party registrations consists of 

the words ENDORPHINS or ENDORPHIN alone or with a minimal design 

element.3 In addition, five of the seven third-party registrations are for services, and 

not clothing, and the two third-party registrations for clothing (ENDORPHIN 
                                            
3 The third-party registrations are for the following marks: ENDORPHIN WARRIOR; GOT 
ENDORPHINS?; ENDORPHUN SPORTS; SWIM WITH THE ENDORPHINS; EF 
ENDORPHIN FITNESS; ENDOMONDO FREE YOUR ENDORPHINS; and NDORFNZ. 
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 Decision:  The refusal to register based on a likelihood of confusion under 

Section 2(d) of the Trademark Act is affirmed. 


