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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of

Trademark Examining Attorney:
ERIK BRUNETTI

Zachary R. Bello
Serial No. 85/310960 Law Office 111
Appeal Filed: July 27, 2013

Trademark: FUCT

EX PARTE APPEAL

APPLICANT’S REPLY BRIEF

In the matter of the petition for review of the final refusal of:

Applicant’s Mark: FUCT
Application No. 85/310960
Applicant’s Goods: Athletic apparel, namely, shirts, pants, jackets, footwear, hats and

caps; Children's and infant's apparel, namely, jumpers, overall
sleepwear, pajamas, rompers and one-piece garments.

International Class: 25
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. INTRODUCTION

In summary, the Examiner’s brief ignores most of the points made in the Applicant’s brief.

While the Examiner shows that “fuck” and “fucked” may be vulgar, neither is the mark in
guestion. The evidence that the mark FUCT is vulgar is woefully thin. It was only after two
office actions, acceptance of an amendment to allege use, and then after the withdrawal from
publication, two further office actions and a refusal of reconsideration, was the Examiner finally
able to finda dictionary that he contends shows that FUCT sounds the same as “fucked” and
therefore FUCT is vulgar. If it was that difficult for the Examiner to find such evidence, we can
safely assume that an average consumer, who does not take days searching dictionaries before
buying clothes will not find and rely on the Macmillan Dictionary and decide to be offended.

But most importantly, in 22 years only one person (and that many years ago) was offended.

The actual evidence of consumer perception is unrebutted and irrefutable.

The mark FUCT should be approved for publication.

II. ARGUMENT

A. The Examiner Failed to Address Applicant’s Arguments

It is clear that one letter makes a big difference. The Examiner did not respond to this at
all.

How can the Office justify registering FCUK (e.g., Reg. 4,167,152 which did not even
get a preliminary 2(a) refusal) which is immediately obvious as “fuck” (see e.g., FCUK YOU
MEAN, S/N 85/627543) but refuse to approve FUCT, which Applicant believes it has proved is
not immediaely recognizable as “fuck” or “fucked”?

The Examiner did not address the existence of extremely strong actual evidence of FUCT
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not being objectionable. That FUCT products are sold at good retailers in classy shopping areas
(i.e., not in a red-light district). The evidence of 22 years of use is not rebutted or otherwise
challenged. The fact of one objection in all those years, especially when so long ago,
emphasizes that the other 313 million Americans do not find FUCT objectidnable.

Dictionaries are only secondary evidence. So dictionaries should never be able to
overcome clear evidence that the mark is not objectionable.

The Examiner does not address the fact that FUCT is arbitrary and coined. The Examiner
does not address the fact that if the Urban Dictionary is considered, it actually shows that FUCT
is understood to be a brand name, not a sexual reference.

The Examiner does not address the principle that if there is more than one meaning
(assuming for argument there is sufficient evidence to support his contention that FUCT would
be understood to be “fucked”). Certainly FUCT is not “clearly limited to [a] vulgar meaning.”

The Examiner cites the case law holding that “vulgar” is sufficient grounds for refusal
under Section 2(a) but does not adsltle reasoned argument that over the years, “vulgar” has
been improperly accreted to the statutory language. So if the Board is not convinced by the
above arguments, then the Board must, as the Supreme Court has made clear, apply the plain
language of the statute (not the nmatutory accretion of “vulgar”) and refuse approval only if
“scandalous.” The Examiner does not argue that FUCT is scandalous.

The Examiner does cite the case law that holds Section 2(a) constitutional. However, he
does not addss the reasons why such case law is no longer valid. The “government gets to

choose what to spend its money on” was a weak reed when adopted. That reed broke when the

1: The fact that consumers do object to products they find objectionable hardly needs to
be proved, but two recent examples involving national retailers illustrate this. See Orange
County Register‘Pac Sun, Utah mom duel over T-shirts, February 19, 2014, page 1; Orange
County Regqister‘Parents Get Tilly’s To Pull Pot-Theme Clothing,” March 14, 2014, pages 1,6.”
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Office became self-supporting. Furthermore, the First Amendment jurisprudence has
considerably evolved in the interim so Applicant does not believe (consistent with other
commentators) that Section 2(a) is simply unconstitutional.

As to the failure to raise the constitutional issue during examination, the Examiner did
not need to put any additional facts needed in the record. Certainly, the Examiner was not
prejudiced since he did not need put any facts in the record and he was able to argue the law (to
the same extent he argued other issues). So the Board is requested to consider this issue. While
the Board might not have the authority to find Section 2(a) as unconstitutional, e.qg., Panola Land

BuyersAss’n v. Shuman, 762 F.2d 1550 (f1Cir. 1985), the issue is still important, and the

Board can apply the statute in a manner to avoid the constitutional question, and approve the
mark for publication.

B. Examiner’s Arguments Do Not Justify the Refusal to Approve for Publication

The Examiner has a difficult role. He approved the mark for publication, obviously
feeling that the mark wasn“vulgar,” but it was withdrawn from publication presumably
because someone, probably someone older with an old-fashion sense of what is proper, disagreed
with the Examiner. The fact that other applicants for FUCT, in prior years, have abandoned their
applications has no significance (especially since it is doubtful that they were bona fide users
since it the Applicant that has been using the mark for 22 years).

The Examiner cites the rule that when a substantial portion of the general public
(although not necessarily a majority) would consider the mark to be scandalous. But he has no
any evidence on the critical point of whether FUCT is scandalous (as distinguished from “fuck”
or “fucked”). The best he can is cite on dictionary for the proposition that FUCT is vulgar: the

Macmillan Dictionary which says that “fucked” is pronounced “fact.” How many consumers of



FUCT are going to find the Macmillan Dictionary to see how to pronounce “fucked,” and know
whata means, and make a connection to FUCT andfeedzd. I applaud the Examiner’s
diligence but this is absolutely improbable.

But even assuming for argument that there is a similarity in sound, FUCT has a different
appearance than “fucked” and a different meaning than “fucked,” as discussed in Applicant’s
opening brief. Considering the record of only one objection in 22 years, against the asserted
similarity in sound (assuming the public gets it) and the difference in appearance and meaning,
shows that this is a very weak argument by the Examiner.

The Examiner implicitly asserts that if a mark is similar to a word believed to be vulgar,
then the mark is vulgar. Not so. Consumers can discriminate between marks with spellings very
similar to vulgar words, compare the registered FCUK mark with “fuck.” The evidence shows
they can. Ordinary words can become vulgar, e.g. “cherry.” There is no reason why words that
might be vulgar can become non-vulgar. If the Examiner is correct that the Urban Dictionary
should be considered, then it is proof that FUCT has a non-vulgar meaning as a brand name.
Marks can become generic, and, rarely, trademarks again. There is no reason why the same
transmutation cannot happen with words that might once have been vulgar.

The Examiner argues that a few items of Aqpii’s clothing show that FUCT is vulgar.

Edgy youth brands have t-shirts that refer to violence, sex and drugs. Yes, Applicant is an edgy
youth brand, and a few of its many styles have references to violence, sex and drugs. But the
Examiner was able to find only a small number of such references (whatever the exact

percentage is, it is relatively small). But this proves nothingaclnit disproves the Examiner’s

2: ltis a bit unfair tallow the Examiner’s case to be based upon the one dictionary that was

never put into the record. So it would be appropriate for the Board to disregard it. And if the
Board feels that it has to treat the parties equally, it can disregard the exhibit Appellant submitted
with its opening brief.



argument because if he is correct, then FUCT must also refer to drugs and FUCT must also refer
to violence, and patently neither is true. Furthermore, even mass market brands make references
to violence, sex and drugs (and occasionally the public objects) so that does not mean anything.
That does not convert their brands into vulgar marks.

The Examiner does not establish, and cannot establish that a significant portion of
Applicant’s styles refer to sex. But that would not even be relevant. The Examiner would have
to prove that the way FUCT is used on products, the public would understand that the trademark
refers to refer to sexual intercourse, i.e. “fuck.” Even if a few of Applicant’s products refer to
scantily clad women, that doesn’t mean sexual intercourse. So Applicant contends that none of
its styles suggest to consumers thaCHUneans “fucked.” And if reasonable minds differ about
a few styles, still the number of such styles is very small and the connection between FUCT and

“fucked” is very tenuous.

[11.CONCLUSION
The Examiner is doing the job he was told to do the best he can, so no criticism of him
personally is intended. But as discussed above, even the Examiner knows this mark should be
approved for publication and he did so. He is making the arguments he has to make. But he
simply cannot respond to many of the reasons why this mark should be approved for publication.
When comparing the 22 years of actual evidence, as opposed to the tenuous proof from one

dictionary, found late in the proceeding that allegedly shows similarity in sound only, Applicant



believes that the actual evidence of consumer perceptions is so overwhelming that this mark

should be approved for publication.

Dated this 2nd day of May, 2014.
/s John R. Sommer

JOHN R. SOMMER
17426 Daimler Street
Irvine, California 92614
Tel: (949) 752-5344
Fax: (949) 752-5439

Attorney for Applicant
ERIK BRUNETTI


















