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In the office action dated September 29, 2011, the examining attorney made final the refusal to register
applicant’s product configuration trademark application based on functionality and non-distinctiveness
under Trademark Act Sections 1, 2 and 45.  The examining attorney also made final the refusal of
applicant’s Section 2(f) claim and made final the requirement for an acceptable description of the mark.
 
 
For the reasons set forth in its previous response and as set forth below, applicant respectfully requests
the examining attorney reconsider the final refusal.  Applicant’s Notice of Appeal is being filed
concurrently with this request for reconsideration pursuant to TMEP § 2.11.
 
Amended Drawing & Description
 
With applicant’s response dated August 31, 2011, applicant submitted an amended drawing of the mark
in which the hollow, inner circle in the center of the handle and the circular perimeter shape of the entire
handle are shown in dotted lines and, therefore, are not to be considered as to be a part of applicant’s
mark.  Applicant also submitted a similar amended description of the mark that removed all reference to
the perimeter shape of the handle and hollow center.
 
However, it appears that the examining attorney may have overlooked the amendments made to the
drawing and applicant’s related response text indicating that the outside, circular shape of the handle, in
addition to the inside hollow center, are not a part of the mark.  Accordingly, applicant hereby submits
that the current drawing of the mark of record on TARR shows that the round perimeter shape in
addition to the round hollow center handle is not a part of the mark.  Only the raised, tubular ridges
grouped in threes and spaced evenly around the handle make up the applied-for mark.
 
Applicant has amended the description of the drawing in the manner suggested by the examining
attorney. 
 
            A large part of the examining attorney’s final refusal is based on the round perimeter shape of
the outdoor faucet handle being a part of the applicant’s mark.   Consequently, in light of applicant’s
amendment to the drawing and description of the mark, applicant notes that many of the examining



attorney’s arguments and claims in the final office action no longer apply.
 
Applicant’s Trademark is NOT Functional
 
            As noted above, applicant is not seeking to register the round shape or inner circle of the handle
as a part of the trademark, but is seeking only to register the raised, tubular ridges grouped in threes and
spaced evenly around the outdoor faucet handle as its trademark.  These arbitrary design features that
make up applicant’s mark are not needed to grip or turn the handle and serve no purpose other than to
identify the applicant as the source of the goods. 
 
            The question of whether a product feature is “functional” should not be confused with whether
that product feature performs a “function” (i.e., it is de facto functional) or “fails to function” as a
trademark. TMEP § 1202.02(a)(v).  Most objects do perform a function; the question is whether or not
the object has to be in the specified shape or has to contain the specified design features to fulfill that
function. Id.  The fact is, the ability to turn or grip an outdoor faucet handle is not dependent on the
specific raised, tubular ridges grouped in threes and spaced evenly around the outdoor faucet handle that
make up the applicant’s trademark.   The evidence of third party outdoor faucet handle designs
submitted by applicant may show that outdoor faucet handles are circular in shape, but as noted, the
circular shape is not a part of the trademark.  Rather, the evidence of third party handles submitted by
the applicant demonstrates that no specific design on a faucet handle is necessary for it to be gripped or
turned. 
 

Morton-Norwich Factor No. 1
 
            Applicant reiterates that it does not have a utility patent that discloses the utilitarian advantages
of the design elements that make up the applicant’s trademark.   TMEP § 1202.02(a)(v)(A) states that
“[i]t is important to read the patent to determine whether the patent actually claims the features
presented in the proposed mark; if it does, the utility patent is strong evidence that the particular product
features claimed as trade dress are functional; if it does not, or if the features are referenced in the
patent, but only as arbitrary or incidental features, then the probative value of the patent as evidence of
functionality is substantially diminished or negated entirely.” (emphasis added); See also TrafFix
Devices, Inc. v. Marketing Displays, Inc., 58 USPQ2d 1001, 1005 (2001)(where a manufacturer seeks to
protect arbitrary, incidental or ornamental aspects or features of a product found in the patent claims,
such as arbitrary curves in the legs or an ornamental pattern painted on the springs, functionality will not
be established if the manufacturer can prove that those aspects do not serve a purpose within the terms
of utility patent).
 
The applicant’s utility patent noted by the examining attorney only shows applicant’s trademark in one
drawing as an arbitrary or incidental feature.  The fact that the draftsman of the application chose
logically to draw Figure 1 in the form of applicant’s actual handle does not mean that the design
features thereof are claimed as a part of the utility patent.  Component No. 10 of Figure 1 in
Applicant’s patent application No. US 2010/0206392 noted by the examining attorney refers only the
faucet handle itself and does not call out any design features of the raised, tubular ridges grouped in
threes and spaced evenly around the handle. See Exhibit 1. 
 
Further, the language excerpted from applicant’s utility patent by the examining attorney as shown
below discusses the turning mechanism of the hydrant handle, but does not discuss any of applicant’s
trademark design features. 
 

“Hydrants generally include a partially hollow housing 6 with a handle 10 rotatably



interconnected thereto.  The hollow portion, or bore 14 provides a fluid path from a fluid
inlet pipe 18 to an outlet. To initiate or cease fluid flow, the handle 10 is turned...”   At
Section [0003], the application states “rotation of the handle 10 initially closes the drain
valve 50 and opens the inlet valve 38, the handle 10 is rotated in the opposite direction,
to close the hydrant, which initially closes the inlet valve 38…”

 
As noted above, applicant has amended the drawing and description of the mark to show that it is not
claiming the round perimeter shape of the faucet handle or the hollow circle in the center.  Accordingly,
the text excerpted from the patent by the examining attorney describing the “hollow portion” and
“rotation” of faucet handle in the patent refers to features that do not make up applicant’s trademark.  
 
            In contrast, the design features that make up applicant’s mark are the subject of U.S. design
Patent No. D521113 a shown at Exhibit A in applicant’s previous response, which is a “factor that
weighs against a finding of functionality, because design patents by definition protect only ornamental
and nonfunctional features.” TMEP § 1202.02(a)(v)(A).  
 
Morton-Norwich Factor No. 2
 
Applicant also does not tout the product design’s utilitarian advantages as is required per the second
Morton-Norwich factor in order for the identified trade dress to be functional.  Applicant’s advertising
materials may, for example, tout the advantages of its faucets as frost-proof or freeze-less, but not the
raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle. 
 

Morton-Norwich Factor No. 3
 
            With regard to the third Morton-Norwich factor, competitors will be able to compete efficiently
and effectively in the marketplace for outdoor faucet handles even if they are unable to utilize
applicant’s mark.   The evidence previously submitted as Exhibit C shows that there are numerous
competitors and competitive designs in the marketplace.  Applicant is the only party manufacturing
outdoor faucet handles using the raised tubular ridges grouped in threes and spaced evenly around an
outdoor faucet handle.  The examining attorney indicates that applicant’s previously submitted
evidence at page 79 from Campbell Manufacturing Catalog and page 80 from Merrill MFG depict wall
faucets with “similar circular perimeters and grips for turning the handle.”   Applicant is not claiming
the circular perimeter of its handle design, and the Campbell and Merrill handles do not use grips at all
similar to applicant’s trademark.   Exhibit 2 shows the previously submitted Campbell and Merrill
faucets closer up and next to applicant’s handle.   The Campbell and Merrill handles are competitive
designs that do not have any design features that resemble the applicant’s raised tubular ridges grouped
in threes and spaced evenly around an outdoor faucet handle.
 

Morton-Norwich Factor No. 4
 
There is nothing about the applicant’s mark that results in a comparatively simple or cheap method of
manufacturing.  As explained in its previous response, applicant’s outdoor faucet handles are made
from die cast aluminum and were previously made of stainless steel.  The die casting process allows
applicant to create the design features on the handle that make up the applicant’s trademark.   Die
casting is one of the standard methods for creating specific shapes or designs out of materials such as
steel and aluminum and can be used by competitors to create competitive caps/rings.  For example,
many competitors make faucet handles resembling flowers with petals that are open in the middle. See
Exhibit 3.  The raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet



handle that are the mark in this application do not save money in manufacturing and is not simpler than
other configurations. 
 
Applicant’s Product Configuration Mark has Acquired Distinctiveness Under § 2(f )
 
Applicant has proven the raised tubular ridges grouped in threes and spaced evenly around the outdoor
faucet handle that make up applicant’s trademark have acquired distinctiveness based on the evidence
submitted with its previous response.  Specifically, applicant’s evidence regarding the years of use of
the mark and extensive amount of sales and advertisement are sufficient to infer consumer recognition
of applicant’s product configuration as its trademark.   Further, applicant has proven via direct evidence
in the form of consumer declarations that consumers have in fact come to this conclusion.

 
Length and exclusivity of use of the mark in the United States by applicant

 
Applicant has exclusively and continuously used the product configuration trademark in commerce for
over 42 years.  During this time, applicant has been the only manufacturer of outdoor faucet handles
with raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle.  The
almost half-century of use of and concurrent advertisement of the applicant’s mark in commerce, and
the fact that over 20 million faucet handles featuring applicant’s mark have been sold during that time,
should be accorded more weight as is due in determining acquired distinctiveness.  "Distinctiveness is
acquired by 'substantially exclusive and continuous use' of the mark in commerce." In re Owens-
Corning Fiberglas Corporation, 227 USPQ 417, 424 n.11 (Fed. Cir. 1985). 
 
As an illustration of the impact of the length of use the mark and number of sales of applicant’s
products using the mark, applicant notes that in 2010, the U.S. Census Bureau indicated there were
130,599,000 single family homes. See Exhibit 4.  This would mean that, if applicant’s outdoor faucet
handle were used on every single-family home in the U.S, then applicant’s trademark would be found
on approximately every 6th or 7th home in the U.S.  Averaging applicant’s total sales of the product
using the mark over the last 42 years shows that the applicant sells approximately 500,000 products with
the mark annually.  Furthermore, the applicant’s consumers generally are plumbers and contractors, not
individual home-buyers, making the pool of consumers purchasing the applicant’s 20 million faucet
handles much smaller.  
 
Expense, Type and Amount of Advertising
 
Applicant disagrees with the examining attorney that applicant’s evidence shows it does not promote
the configuration as a trademark, that there is no reference to the configuration or any of its features and
no promotion of the configuration as a trademark.  In Brooks Shoe Mfg. Co., Inc. V. Suave Shoe Corp.,
221 USPQ 536, 541 (11th Cir. 1983), the Court held “the advertising and promotional activities must
involve ‘image advertising’  that is, the ads must feature in some way the trade dress itself.”   Applicant
submits that in the instant case, the repetitive, continuous and consistent use of drawings and
photographs of the applicant’s product that “show” the product configuration is suitable and effective
advertisement of the configuration mark as a trademark.  “The test of secondary meaning is the
effectiveness of the effort to create it” and not just the type or extent of the advertising. Id.  If this were
not the case, than any applicant could simply utilize the words “look for” in its advertising, and after a
number of years, without further effort or evidence, be assured it had acquired distinctiveness in its
product configuration mark.  Applicant further submits that the type and nature of product design marks
do not all lend themselves readily to standard “look for” advertising, and therefore trademarks such as
the applicant’s should not suffer an unintentional prejudice for not utilizing “look for” advertising.  



 
Therefore, although the text of “look for” advertising may make it simpler to show consumers have
made the connection between the configuration as a trademark, 42 years of photographic and drawing
advertising that always shows and emphasizes the shape of the applicant’s outdoor faucet handle such
as shown in applicant’s previous Exhibits B1-2 and G and the additional advertising evidence
submitted herewith at Exhibit 5, make it difficult for the applicant’s targeted plumbing or contracting
consumer to view the applicant’s outdoor faucet handle configuration as anything other than an
indication of source. See e.g. Yamaha International Corp. v. Hoshino Gakki Co., 231 USPQ 926 (TTAB
1986), aff'd, 6 USPQ2d 1001 (Fed. Cir. 1988) (Guitar head shapes were held to be valid trademarks for
guitars even in the absence of efforts to explicitly stress and promote the head designs. The constant
promotional display of full product pictures serves as a vehicle for stimulating recognition of the head
shape designs, given the custom of guitar players to note, recall and identify the source of guitars by the
head shape.).
 
The examining attorney indicates that similar advertising by competitors shown at applicant’s prior
Exhibit D and here at Exhibits 6 and 2 depict outdoor faucets with a similar circular perimeter and grips
for turning the handle.  As noted, applicant is not claiming the round perimeter shape of the handle, and
believes that consumers viewing the applicant’s ads would understand this to be the case, given that, as
the examining attorney notes, the majority of outdoor faucet handles are round in overall perimeter
shape. 
 
However, applicant’s trademark design features noticeably are different from what the examining
attorney identifies as third party “grips,” and applicant believes that similar photo or image advertising
by competitors merely emphasizes that the normative advertising for the outdoor faucet consumer can
be picture based and that it is normal for those in the industry to differentiate themselves by virtue of the
faucet handle product design. See e.g., In re The Black & Decker Corporation, 81 USPQ2d 1841
(TTAB 2006) (Board stated that “look for” promotion was not fatal in a market where it was common
industry practice for manufacturers of keys and door hardware to use the key head shape and design as
an indication of source and found secondary meaning in a particular key head design even in the
absence of “look for” promotion).
 
            Further evidence supporting the fact that the applicant’s trademark has acquired distinctiveness
is found in the fact that third parties create replicas of applicant’s faucet handle. See In re Carl Walther
GmbH, 2010 WL 4502071 (TTAB 2010) (“It simply stands to reason that a party would only attempt to
replicate another party's trade dress or product configuration, under license or not, if that trade dress or
product configuration is perceived by the consumers as distinctive.”).   Exhibit 7 is a website page
showing a “ Danco 88864 Plastic Woodford Handle.”   This handle is not manufactured by or under
license of the applicant.  This replica handle copies the raised tubular ridges grouped in threes and
spaced evenly around an outdoor faucet handle that make up the applicant’s trademark.   Notably, it is
also clearly marketed as a replica of applicant’s handle as it is identified as a “Woodford” handle.   This
intentional copying is persuasive evidence of consumer recognition in the client’s product configuration
trade dress. See, e.g., Coach Leatherware Co. v. AnnTaylor, Inc., 933 F.2d 162, 169 (2d Cir. 1991)
(intentional copying of another party's mark constitutes "persuasive evidence of consumer recognition");
see also, Hartford House Ltd. v Hallmark Cards Inc., 647 F.Supp. 1533 (D.Colo. 1986) (the fact that a
party licenses its greeting card trade dress for different goods "demonstrate[s] that the distinctive look is
recognized in the market as having a value separate from the [greeting] cards").
 
Applicant’s advertising shows the configuration that makes up the instant trademark.   Applicant
contends that consistent use of these images over almost half a century have conditioned the relevant
plumbers and contracting consumers to understand that the raised tubular ridges grouped in threes and



spaced evenly around an outdoor faucet handle are only on handles made by the applicant.
 
Third Party Declarations
 
The 36 third party consumer declarations submitted by applicant attesting to the source indicating
function of the raised tubular ridges grouped in threes and spaced evenly around applicant’s outdoor
faucet handle are significant and direct evidence that applicant’s mark has acquired distinctiveness.  
These declarations together with the number of product sales, the evidence of the length of use of the
mark and advertising therefor are sufficient to prove applicant’s mark has acquired distinctiveness.  
These third party declarations are significant in showing that applicant’s efforts to build consumer
recognition in the product configuration have been successful. See Mattel, Inc. v. Azrak-Hamway
International, Inc., 221 USPQ 302, 305 n. 2 (2d Cir. 1983) (indicating that the ultimate test in
determining whether a designation has acquired distinctiveness is applicant's success, rather than its
efforts, in educating the public to associate the proposed mark with a single source). 
 
Applicant notes that, contrary to the examining attorney’s contention regarding the fact that the
declarations are not spontaneous communications and therefore not sufficient to prove acquired
distinctiveness, “the fact that the affidavits may be similar in format and expression is of no particular
significance . . . since the affiants have sworn to the statements contained therein.” In re Flex-O-Glass,
Inc., 194 USPQ 203, 206 (TTAB 1977).  Each declaration left several portions blank in which the
consumers could fill in the pertinent information concerning their knowledge of the mark, the applicant
and the product.  See In re Petersen Manufacturing Co., 229 USPQ 466 (TTAB 1986); In re Data
Packaging Corp., 172 USPQ 396 (CCPA 1972); and In re Schenectady Varnish Co., 126 USPQ 395
(CCPA 1960).  Accordingly, applicant believes the large number of third party declarations is rather
significant, direct evidence that the applicant’s mark has acquired distinctiveness.  
 
Applicant believes that the length of time the applicant has used the mark in commerce, the amount and
nature of the related advertising, the number of products using the trademark sold as well as the fact that
third parties are making replicas of the product design of applicant’s outdoor faucet handles and the 36
consumer declarations, in totality, sufficiently prove that applicant’s product configuration mark has
acquired distinctiveness under Section 2(f).
 
Conclusion
 
Given the arguments and evidence previously submitted and including the arguments above and the
evidence submitted herewith, applicant respectfully requests that the examining attorney reconsider the
final refusal to register the applicant’s mark and withdraw the functionality and non-distinctiveness
refusals under Trademark Act Sections 1, 2 and 45, and find applicant’s Section 2(f) evidence
sufficient. 
 

            Should the examining attorney be of the opinion that a telephone interview would facilitate the
prosecution of the application, please telephone the undersigned at (303) 863-9700.
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Application serial no. 85138871 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

In the office action dated September 29, 2011, the examining attorney made final the refusal to register
applicant’s product configuration trademark application based on functionality and non-distinctiveness
under Trademark Act Sections 1, 2 and 45.  The examining attorney also made final the refusal of
applicant’s Section 2(f) claim and made final the requirement for an acceptable description of the mark.  
 
For the reasons set forth in its previous response and as set forth below, applicant respectfully requests the
examining attorney reconsider the final refusal.  Applicant’s Notice of Appeal is being filed concurrently
with this request for reconsideration pursuant to TMEP § 2.11.
 
Amended Drawing & Description
 
With applicant’s response dated August 31, 2011, applicant submitted an amended drawing of the mark
in which the hollow, inner circle in the center of the handle and the circular perimeter shape of the entire
handle are shown in dotted lines and, therefore, are not to be considered as to be a part of applicant’s



mark.  Applicant also submitted a similar amended description of the mark that removed all reference to
the perimeter shape of the handle and hollow center.
 
However, it appears that the examining attorney may have overlooked the amendments made to the
drawing and applicant’s related response text indicating that the outside, circular shape of the handle, in
addition to the inside hollow center, are not a part of the mark.  Accordingly, applicant hereby submits that
the current drawing of the mark of record on TARR shows that the round perimeter shape in addition to
the round hollow center handle is not a part of the mark.  Only the raised, tubular ridges grouped in threes
and spaced evenly around the handle make up the applied-for mark.
 
Applicant has amended the description of the drawing in the manner suggested by the examining attorney.
 
 
            A large part of the examining attorney’s final refusal is based on the round perimeter shape of the
outdoor faucet handle being a part of the applicant’s mark.   Consequently, in light of applicant’s
amendment to the drawing and description of the mark, applicant notes that many of the examining
attorney’s arguments and claims in the final office action no longer apply.
 
Applicant’s Trademark is NOT Functional
 
            As noted above, applicant is not seeking to register the round shape or inner circle of the handle as
a part of the trademark, but is seeking only to register the raised, tubular ridges grouped in threes and
spaced evenly around the outdoor faucet handle as its trademark.  These arbitrary design features that
make up applicant’s mark are not needed to grip or turn the handle and serve no purpose other than to
identify the applicant as the source of the goods. 
 
            The question of whether a product feature is “functional” should not be confused with whether
that product feature performs a “function” (i.e., it is de facto functional) or “fails to function” as a
trademark. TMEP § 1202.02(a)(v).  Most objects do perform a function; the question is whether or not the
object has to be in the specified shape or has to contain the specified design features to fulfill that function.
Id.  The fact is, the ability to turn or grip an outdoor faucet handle is not dependent on the specific raised,
tubular ridges grouped in threes and spaced evenly around the outdoor faucet handle that make up the
applicant’s trademark.   The evidence of third party outdoor faucet handle designs submitted by applicant
may show that outdoor faucet handles are circular in shape, but as noted, the circular shape is not a part of
the trademark.  Rather, the evidence of third party handles submitted by the applicant demonstrates that no
specific design on a faucet handle is necessary for it to be gripped or turned. 
 

Morton-Norwich Factor No. 1
 
            Applicant reiterates that it does not have a utility patent that discloses the utilitarian advantages of
the design elements that make up the applicant’s trademark.   TMEP § 1202.02(a)(v)(A) states that “[i]t is
important to read the patent to determine whether the patent actually claims the features presented in the
proposed mark; if it does, the utility patent is strong evidence that the particular product features claimed
as trade dress are functional; if it does not, or if the features are referenced in the patent, but only as
arbitrary or incidental features, then the probative value of the patent as evidence of functionality is
substantially diminished or negated entirely.” (emphasis added); See also TrafFix Devices, Inc. v.
Marketing Displays, Inc., 58 USPQ2d 1001, 1005 (2001)(where a manufacturer seeks to protect arbitrary,
incidental or ornamental aspects or features of a product found in the patent claims, such as arbitrary
curves in the legs or an ornamental pattern painted on the springs, functionality will not be established if



the manufacturer can prove that those aspects do not serve a purpose within the terms of utility patent).
 
The applicant’s utility patent noted by the examining attorney only shows applicant’s trademark in one
drawing as an arbitrary or incidental feature.  The fact that the draftsman of the application chose logically
to draw Figure 1 in the form of applicant’s actual handle does not mean that the design features thereof
are claimed as a part of the utility patent.  Component No. 10 of Figure 1 in Applicant’s patent
application No. US 2010/0206392 noted by the examining attorney refers only the faucet handle itself and
does not call out any design features of the raised, tubular ridges grouped in threes and spaced evenly
around the handle. See Exhibit 1. 
 
Further, the language excerpted from applicant’s utility patent by the examining attorney as shown below
discusses the turning mechanism of the hydrant handle, but does not discuss any of applicant’s trademark
design features. 
 

“Hydrants generally include a partially hollow housing 6 with a handle 10 rotatably
interconnected thereto.  The hollow portion, or bore 14 provides a fluid path from a fluid
inlet pipe 18 to an outlet. To initiate or cease fluid flow, the handle 10 is turned...”   At
Section [0003], the application states “rotation of the handle 10 initially closes the drain
valve 50 and opens the inlet valve 38, the handle 10 is rotated in the opposite direction, to
close the hydrant, which initially closes the inlet valve 38…”

 
As noted above, applicant has amended the drawing and description of the mark to show that it is not
claiming the round perimeter shape of the faucet handle or the hollow circle in the center.  Accordingly,
the text excerpted from the patent by the examining attorney describing the “hollow portion” and
“rotation” of faucet handle in the patent refers to features that do not make up applicant’s trademark.  
 
            In contrast, the design features that make up applicant’s mark are the subject of U.S. design Patent
No. D521113 a shown at Exhibit A in applicant’s previous response, which is a “factor that weighs
against a finding of functionality, because design patents by definition protect only ornamental and
nonfunctional features.” TMEP § 1202.02(a)(v)(A).  
 
Morton-Norwich Factor No. 2
 
Applicant also does not tout the product design’s utilitarian advantages as is required per the second
Morton-Norwich factor in order for the identified trade dress to be functional.  Applicant’s advertising
materials may, for example, tout the advantages of its faucets as frost-proof or freeze-less, but not the
raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle. 
 

Morton-Norwich Factor No. 3
 
            With regard to the third Morton-Norwich factor, competitors will be able to compete efficiently
and effectively in the marketplace for outdoor faucet handles even if they are unable to utilize applicant’s
mark.  The evidence previously submitted as Exhibit C shows that there are numerous competitors and
competitive designs in the marketplace.  Applicant is the only party manufacturing outdoor faucet handles
using the raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle.  The
examining attorney indicates that applicant’s previously submitted evidence at page 79 from Campbell
Manufacturing Catalog and page 80 from Merrill MFG depict wall faucets with “similar circular
perimeters and grips for turning the handle.”   Applicant is not claiming the circular perimeter of its handle
design, and the Campbell and Merrill handles do not use grips at all similar to applicant’s trademark.  
Exhibit 2 shows the previously submitted Campbell and Merrill faucets closer up and next to applicant’s



handle.  The Campbell and Merrill handles are competitive designs that do not have any design features
that resemble the applicant’s raised tubular ridges grouped in threes and spaced evenly around an outdoor
faucet handle.
 

Morton-Norwich Factor No. 4
 
There is nothing about the applicant’s mark that results in a comparatively simple or cheap method of
manufacturing.  As explained in its previous response, applicant’s outdoor faucet handles are made from
die cast aluminum and were previously made of stainless steel.  The die casting process allows applicant
to create the design features on the handle that make up the applicant’s trademark.   Die casting is one of
the standard methods for creating specific shapes or designs out of materials such as steel and aluminum
and can be used by competitors to create competitive caps/rings.  For example, many competitors make
faucet handles resembling flowers with petals that are open in the middle. See Exhibit 3.  The raised
tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle that are the mark in
this application do not save money in manufacturing and is not simpler than other configurations. 
 
Applicant’s Product Configuration Mark has Acquired Distinctiveness Under § 2(f )
 
Applicant has proven the raised tubular ridges grouped in threes and spaced evenly around the outdoor
faucet handle that make up applicant’s trademark have acquired distinctiveness based on the evidence
submitted with its previous response.  Specifically, applicant’s evidence regarding the years of use of the
mark and extensive amount of sales and advertisement are sufficient to infer consumer recognition of
applicant’s product configuration as its trademark.   Further, applicant has proven via direct evidence in
the form of consumer declarations that consumers have in fact come to this conclusion.

 
Length and exclusivity of use of the mark in the United States by applicant

 
Applicant has exclusively and continuously used the product configuration trademark in commerce for
over 42 years.  During this time, applicant has been the only manufacturer of outdoor faucet handles with
raised tubular ridges grouped in threes and spaced evenly around an outdoor faucet handle.  The almost
half-century of use of and concurrent advertisement of the applicant’s mark in commerce, and the fact
that over 20 million faucet handles featuring applicant’s mark have been sold during that time, should be
accorded more weight as is due in determining acquired distinctiveness.  "Distinctiveness is acquired by
'substantially exclusive and continuous use' of the mark in commerce." In re Owens-Corning Fiberglas
Corporation, 227 USPQ 417, 424 n.11 (Fed. Cir. 1985). 
 
As an illustration of the impact of the length of use the mark and number of sales of applicant’s products
using the mark, applicant notes that in 2010, the U.S. Census Bureau indicated there were 130,599,000
single family homes. See Exhibit 4.  This would mean that, if applicant’s outdoor faucet handle were used
on every single-family home in the U.S, then applicant’s trademark would be found on approximately
every 6th or 7th home in the U.S.  Averaging applicant’s total sales of the product using the mark over the
last 42 years shows that the applicant sells approximately 500,000 products with the mark annually. 
Furthermore, the applicant’s consumers generally are plumbers and contractors, not individual home-
buyers, making the pool of consumers purchasing the applicant’s 20 million faucet handles much smaller.
  
 
Expense, Type and Amount of Advertising
 
Applicant disagrees with the examining attorney that applicant’s evidence shows it does not promote the



configuration as a trademark, that there is no reference to the configuration or any of its features and no
promotion of the configuration as a trademark.  In Brooks Shoe Mfg. Co., Inc. V. Suave Shoe Corp., 221
USPQ 536, 541 (11th Cir. 1983), the Court held “the advertising and promotional activities must involve
‘image advertising’  that is, the ads must feature in some way the trade dress itself.”   Applicant submits
that in the instant case, the repetitive, continuous and consistent use of drawings and photographs of the
applicant’s product that “show” the product configuration is suitable and effective advertisement of the
configuration mark as a trademark.  “The test of secondary meaning is the effectiveness of the effort to
create it” and not just the type or extent of the advertising. Id.  If this were not the case, than any applicant
could simply utilize the words “look for” in its advertising, and after a number of years, without further
effort or evidence, be assured it had acquired distinctiveness in its product configuration mark.  Applicant
further submits that the type and nature of product design marks do not all lend themselves readily to
standard “look for” advertising, and therefore trademarks such as the applicant’s should not suffer an
unintentional prejudice for not utilizing “look for” advertising.  
 
Therefore, although the text of “look for” advertising may make it simpler to show consumers have made
the connection between the configuration as a trademark, 42 years of photographic and drawing
advertising that always shows and emphasizes the shape of the applicant’s outdoor faucet handle such as
shown in applicant’s previous Exhibits B1-2 and G and the additional advertising evidence submitted
herewith at Exhibit 5, make it difficult for the applicant’s targeted plumbing or contracting consumer to
view the applicant’s outdoor faucet handle configuration as anything other than an indication of source.
See e.g. Yamaha International Corp. v. Hoshino Gakki Co., 231 USPQ 926 (TTAB 1986), aff'd, 6
USPQ2d 1001 (Fed. Cir. 1988) (Guitar head shapes were held to be valid trademarks for guitars even in
the absence of efforts to explicitly stress and promote the head designs. The constant promotional display
of full product pictures serves as a vehicle for stimulating recognition of the head shape designs, given the
custom of guitar players to note, recall and identify the source of guitars by the head shape.).
 
The examining attorney indicates that similar advertising by competitors shown at applicant’s prior
Exhibit D and here at Exhibits 6 and 2 depict outdoor faucets with a similar circular perimeter and grips
for turning the handle.  As noted, applicant is not claiming the round perimeter shape of the handle, and
believes that consumers viewing the applicant’s ads would understand this to be the case, given that, as
the examining attorney notes, the majority of outdoor faucet handles are round in overall perimeter shape. 
 
However, applicant’s trademark design features noticeably are different from what the examining
attorney identifies as third party “grips,” and applicant believes that similar photo or image advertising by
competitors merely emphasizes that the normative advertising for the outdoor faucet consumer can be
picture based and that it is normal for those in the industry to differentiate themselves by virtue of the
faucet handle product design. See e.g., In re The Black & Decker Corporation, 81 USPQ2d 1841 (TTAB
2006) (Board stated that “look for” promotion was not fatal in a market where it was common industry
practice for manufacturers of keys and door hardware to use the key head shape and design as an
indication of source and found secondary meaning in a particular key head design even in the absence of
“look for” promotion).
 
            Further evidence supporting the fact that the applicant’s trademark has acquired distinctiveness is
found in the fact that third parties create replicas of applicant’s faucet handle. See In re Carl Walther
GmbH, 2010 WL 4502071 (TTAB 2010) (“It simply stands to reason that a party would only attempt to
replicate another party's trade dress or product configuration, under license or not, if that trade dress or
product configuration is perceived by the consumers as distinctive.”).   Exhibit 7 is a website page
showing a “ Danco 88864 Plastic Woodford Handle.”   This handle is not manufactured by or under
license of the applicant.  This replica handle copies the raised tubular ridges grouped in threes and spaced



evenly around an outdoor faucet handle that make up the applicant’s trademark.   Notably, it is also clearly
marketed as a replica of applicant’s handle as it is identified as a “Woodford” handle.   This intentional
copying is persuasive evidence of consumer recognition in the client’s product configuration trade dress.
See, e.g., Coach Leatherware Co. v. AnnTaylor, Inc., 933 F.2d 162, 169 (2d Cir. 1991) (intentional
copying of another party's mark constitutes "persuasive evidence of consumer recognition"); see also,
Hartford House Ltd. v Hallmark Cards Inc., 647 F.Supp. 1533 (D.Colo. 1986) (the fact that a party
licenses its greeting card trade dress for different goods "demonstrate[s] that the distinctive look is
recognized in the market as having a value separate from the [greeting] cards").
 
Applicant’s advertising shows the configuration that makes up the instant trademark.   Applicant contends
that consistent use of these images over almost half a century have conditioned the relevant plumbers and
contracting consumers to understand that the raised tubular ridges grouped in threes and spaced evenly
around an outdoor faucet handle are only on handles made by the applicant.
 
Third Party Declarations
 
The 36 third party consumer declarations submitted by applicant attesting to the source indicating function
of the raised tubular ridges grouped in threes and spaced evenly around applicant’s outdoor faucet handle
are significant and direct evidence that applicant’s mark has acquired distinctiveness.   These declarations
together with the number of product sales, the evidence of the length of use of the mark and advertising
therefor are sufficient to prove applicant’s mark has acquired distinctiveness.   These third party
declarations are significant in showing that applicant’s efforts to build consumer recognition in the
product configuration have been successful. See Mattel, Inc. v. Azrak-Hamway International, Inc., 221
USPQ 302, 305 n. 2 (2d Cir. 1983) (indicating that the ultimate test in determining whether a designation
has acquired distinctiveness is applicant's success, rather than its efforts, in educating the public to
associate the proposed mark with a single source). 
 
Applicant notes that, contrary to the examining attorney’s contention regarding the fact that the
declarations are not spontaneous communications and therefore not sufficient to prove acquired
distinctiveness, “the fact that the affidavits may be similar in format and expression is of no particular
significance . . . since the affiants have sworn to the statements contained therein.” In re Flex-O-Glass,
Inc., 194 USPQ 203, 206 (TTAB 1977).  Each declaration left several portions blank in which the
consumers could fill in the pertinent information concerning their knowledge of the mark, the applicant
and the product.  See In re Petersen Manufacturing Co., 229 USPQ 466 (TTAB 1986); In re Data
Packaging Corp., 172 USPQ 396 (CCPA 1972); and In re Schenectady Varnish Co., 126 USPQ 395
(CCPA 1960).  Accordingly, applicant believes the large number of third party declarations is rather
significant, direct evidence that the applicant’s mark has acquired distinctiveness.  
 
Applicant believes that the length of time the applicant has used the mark in commerce, the amount and
nature of the related advertising, the number of products using the trademark sold as well as the fact that
third parties are making replicas of the product design of applicant’s outdoor faucet handles and the 36
consumer declarations, in totality, sufficiently prove that applicant’s product configuration mark has
acquired distinctiveness under Section 2(f).
 
Conclusion
 
Given the arguments and evidence previously submitted and including the arguments above and the
evidence submitted herewith, applicant respectfully requests that the examining attorney reconsider the
final refusal to register the applicant’s mark and withdraw the functionality and non-distinctiveness
refusals under Trademark Act Sections 1, 2 and 45, and find applicant’s Section 2(f) evidence sufficient.  



 

            Should the examining attorney be of the opinion that a telephone interview would facilitate the
prosecution of the application, please telephone the undersigned at (303) 863-9700.

EVIDENCE
Evidence in the nature of Exhibit 1 is a copy of applicant?s utility patent registration; Exhibit 2 is enlarged
images of competing outdoor faucet handles; Exhibit 3 is a page from the Internet showing competing
outdoor faucet handle designs; Exhibit 4 is data from the U.S. Census Bureau; Exhibit 5 is additional
evidence of applicant?s use of the mark; Exhibit 6 is comprised of Internet pages from applicant?s
competitors; Exhibit 7 is a website page showing a third party replica of applicant?s outdoor faucet handle
has been attached.
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ADDITIONAL STATEMENTS 
Description of mark
The mark consists of six groups of three raised tubular ridges, each spaced evenly around an outdoor
faucet handle. The dashed lines indicate matter not being claimed in the application.
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