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Applicant does not ool the need to add any ficts to the Statement of the
prosented mw its Brief on Appeal,
IS5UE
The fssue i3 whether the Preliminary Ameniment subnutted in January, nearly

{7} months prior t the Office Action, shuld be sceeptad.

ARGUMENTS
Poirg 1 The Pretimingry Amendmerg should be acceopdad since H does not sonstiinre a “Materiad

Aberation”

ds fhat the Pretinunary Amendroent was not merely &

o

corvgction of a typograpineal evvor bat rather the correction resulted 1 a matenial alieration and as
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suedt s not seceptable, Under {noe Whe? Vision Svstens, Ing. the




ame mark.” Clearly the sear-idontical visual improssion

the napression of bamg

HE s unguestioned. The marks as o whole appear nearly

I

of BARMAUHE and BARMARL

Wdentical and the consunnog publio would not distinguish between them

Framane that g new spegimen be submutied o wugeh the drawing pase

Point 30 The request by th

12 st capabie of rosponss

Applicant’s commnents i its Briel on Appeal are equally applicable despite the
Examiner’s comments, Apmifcant siroply carmnt provide & specimen of a roark # is not using and

admits that such reguest 1s not capable of response gt prosont,. However, if the amendment of the

draowing page was acceptad, then this regquest wonkd be moot

Point 3 - The request by the BExaminer that the Anplcant provide requested indormation

Aga, the BExarsioer 18 requesting information about a mark that s ot the mark

uze., Again, at presond, the Apphoant s not i g posittion o provide information abowd

it i not the mark in ntorest o the application, Agsin, i the gmendment of the

BARMACHE s

1t 15 respeotully subnmtled that in view of the timely Gled Prelimbnaey Amendmey
priot i oxamination, the subomssion of a specimen that bore the mark as weed In conpperce and

the length of time hebween the Proliminary Amendment and the Office Acton, that the Prelliminary

Amnendment he accepied and the “Significance boguiry”, “Transtaton™, “Mark i Dvawing Dilfors

[



Specintent” wml “Drawing - Material Alterstion” refusals be stvicken from the August

5"*

2. 2005 and March 18, 2007 Offies Actions sudfor that the Offiee Actinns be withdvawn and

e

eissucd based on the mark BARMARCHE.
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