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K3 to vegister the mark

e

This apphoation was o-iled on Decemnber
BARMARCHE for restiurant and calering services in Class 43, The application was based on use

w commeree. As evidence of wse of the mark w conunierce, applicant submitted g seanned image

N

of a ment which bore the % BARMARCHE, identicn! to the copy attached, Upou review of

the Data Entry page of the applivation, i was noticed that there was a typographical ervor i the

W RAAL

apphioation auch that the mark read B
typographical soror hrough TEAS; however, since the application was o-filed i was nocessary o

o

wait antil the appheation was loaded 1uto the TARR database which generally fakes 2-5 weeks

trorie page specifically states “You nust wait

x

wmission 1o fle the Proliminary Amendment,

approxinal

because the ariginagl application data must st be fudly loaded into the USFTO% TARR

database.”). Applicant duly docketed the apphication for follow-up and, on January 13, 2003, filed

o



a Prehiminary Aoendomont s to oorrect the typographical ervor from BARMACHE w

BARMARCHE. A copy of the | nrary Aroeadment confinmation is attached herewith,

&

Amendment was anacoeptable becanse w1 would nuderially alier the essence or characier of the
mark and requested that a substifute specimen be submitted which showed use of the mark as it
sppeared in the oviging drawing page. In response, appiicant timedy submutted srguments in the
forro of o Briel on Appeal presenting avguments which are in sssence identical fo those presenied
hgrewith, Thereafler, the Examiner issued a Fraal Oifive Action dated Mareh 19, 2007 which
veitorated the same issues ratsed in the Qffice Action of August 2, 2005, i response, applicant

filed a Motier of Appeal and I8 horehy sebmitting s brief in support.

The 1esue 18 whether the Preliminary Amendment submiited in Jannavy, nearly
§ymonths prioy to the Gffice Achion, should be aceepted,

ARGUMENTS

Point 1 The Preliramary Anendinent should be sccopted since 1 wat subanitted prior 0

cxagunation,
Applicant submils that the Prelinunary Amendmoent wes made at the earliest
posaible fine doring prossoution o eorrest u typographical orror that was inadvertently made

ba

during the filing,  Applicant points out that the Amendment was made newrly seven {TY months

prior o the dale of the Office Action waned and was made before e Bxannner performed the
initial seavch which formed the bazis for the Auguat 2, 2905 Giffice Action. Appheant complied

with the requiraments of filing a Proliminary Amendnud as stated on the TEAS websiie (Muse

[
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QNLY 3f vou already fled syoapplication not yvel examined by the Oifiee™). Indeed a veview ofthe

TDR database indicates that the Examiner performed searches with regard to the prossst

application on Jaly 26 and July 31, 2003, vearly six {6} months afler the Preliminary Amendment

was submnitied {aitached).,
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< tos the anhmission of the

,;G
s
o
0,

xamiiner had no

ase specimens which correctly 1dentified the mark as Therefore, by virtueg of the

<

Preliminary Amendment which was filed on Jamuwry 21, 2005 and the submission of the specimen,

v {0 oxamination that the mark in the subject spplication was

f",_,_(

the Bxaminer had adeguate notice pri

Applicant aleo spbmifs thal 1F the typographioal evvor did nod result m an actual

.

a the Exanuner’s
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other word, that the Prelingnary Amendment would not b
. the mark as submitted read BARMACHE.

g fonding the Examiner o conclnde

pes)

meanings” and thevefore “the

covnercial impression oreated by the proposed amendment 1o the mark i3 wateriad and cannot be

2%

alowed” ot

shical error resulied in a mark that read as “RARMARHE?

However, 1f the &y

where the word MARHE had po significance, Apphicant submits thal the conclastor would have

ographical error resulting in

boen different. In sssence, the applicant s being penalized for the typog g
a word with an widerstood dichonary megmng a8 opposed i one that does not,

aminer thad a new speoimen be subnnitied 10 mateh the drawing nase

Sipee the apphoation is based on use, the request that the AppHeant submit a



specimen which shows use as 1t appears in the invorrect drawing page is not capable of being

toc

vesponded o, The Apphoand already submrutied a valid specimen showing use of the ek m
P 3 b

£y

Sl

contnerce an the drawing page as correctad by Preliminary Amendment nearly 7 months pniov o
examination. The Examiner is requesting spechmens be submaitied for o mark that 1s not used

COMNIOEes.

it 1s vespeotfully subnutted that i view of the timely {lod Prelimdnuey Amendment

prior o examination, the sobmisston of & specimen that bore the mark as used W commsree and

3

the lengih of tme between the Prelimnary Amondment and the Giffice Action, that the Prelimunary

Anmsndment be accepted and the “Drawing - Matenal Alteration” and “Mark in Drawin

g
&

.

fro Mark in Specimen” refusals be stricken from the Office Action of Mar

the Oifioe Action he withdrawn and reissusd based on the murk BARMARCHE,

i

Mi rneys for ‘f();{)‘i}{?{iifi‘«f.
86 Tifth Avenus
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Frelimirary Amendment

Frome  TEASGuspligoy
Sent:  Thursday, January 13, 2005 10:48 AM
Yex: lap@kinnchaieiniaw.com

Bubdast: Recelvad vour Preliminary &mendment Form for 78536108
We have received your Prelininary Amensinend Form below,

Please amend applivation sertal no. 78330186 as follows

Rark
Ay pih and proposes o amend the mark as follows:

-

igiall B .f%ifii?‘v’i;ﬂk(“?&éii {& i\i«.& i (‘h “&CECiS\)‘

Proposed (U

RMARCHER {Siandard Chavaciers}

The mark covwiste of standard characters, without ¢

[
:}g
[
s
]
s ey
=

sy partivudar {ont, sty

RS e & T YRR
&. Preromyd Date: Q113720038

Stamatory's Mame: 1a

beg P

AL Prerond
Signatory's Positiom Atlorney
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Uinited States Patent & Trademark Office Pag
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