Hearing Date:
July 12, 2005
jtw Mai | ed:
Septenber 1, 2005

THIS DECISION IS NOT
CITABLE AS PRECEDENT
OF THE TTAB

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Traction Technol ogies, Inc.

Serial No. 78215083

Robert M Leonardi, Esq. for Traction Technol ogi es, Inc.

John T. Lincoski, Trademark Exam ning Attorney, Law Ofice
113 (Cdette Bonnet, Managi ng Attorney).

Bef ore Bucher, Rogers and WAl sh, Adm nistrative Trademark
Judges.

Opi nion by Wal sh, Adm nistrative Trademark Judge:

On February 14, 2003, Traction Technol ogies, Inc.
(applicant) filed an application to register SPR on the
Principal Register in standard character formfor “drive
shafts and driveshaft assenblies for |and vehicles,
associ ated hardware for use on |and vehicles and parts

t hereof, nanely, shafts, yokes, universal joints, bearings,
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end fittings, journal crosses, and driveshaft center
bearings” in International Cass 12. Applicant clainms both
first use and first use in commerce on June 6, 1989.

The exam ning attorney refused registration under
Section 2(d) of the Trademark Act, 15 U S.C. § 1052(d), in
view of current Registration No. 2,083,145, issued July 29,
1997, for SPR in special form as shown below, for “piston

rings” In International Cass 7.1

S P

The registration specifies both a date of first use and
first use in comrerce of July 1, 1992.

The exam ning attorney issued a final refusal and
appl i cant appeal ed. Applicant and the exam ning attorney
filed briefs, and an oral hearing was held on July 12,
2005. For the reasons stated below, we affirm

Section 2(d) of the Act precludes registration of
an applicant’s mark “which so resenbles a mark

registered in the Patent & Trademark O fice . . . as to

! Section 8 & 15 affidavits accepted and acknow edged,
respectively, as of Novenber 15, 2002.
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be likely, when used on or in connection with the goods

of the applicant, to cause confusion . . .” Id. The

opinionininre E.l. du Pont de Nenmours & Co., 476 F.2d

1357, 177 USPQ 563, 567 (CCPA 1977) sets forth the
factors we nay consider in determning |ikelihood of
confusion. In this case, the two principal factors we
nmust consider are the degree of simlarity between the
mar ks and whet her the goods of the applicant and

registrant are related. Federated Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

1976) .

Conpari son of the Marks

Applicant argues that the marks differ, as foll ows:
“Applicant’s mark is in plain block letters while the
regi stered mark includes a distinctive type style and a
di stinctive design consisting of three open and
interlocking circles which are suggestive of piston rings,
Regi strant’s goods.” Applicant’s Brief at 3. Applicant
al so argues that the exam ning attorney has “segregated the
letters SPR from Regi strant’s mark” rather than view ng the

mark in its entirety. Id.
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The exam ning attorney argues that, because
applicant’s mark is presented in typed? formin the
application, it could be displayed in any lettering style,
i ncluding the font shown in the cited registration. The
exam ning attorney also argues that the letters SPR, as
opposed to any design, are the dom nant el enent of the
registered mark. He states, “Here, the circles function
principally as a carrier for the letters SPR and do not
contain any readily apparent independent neaning or
significance.” Examning Attorney’s Brief at 4.

To determ ne whether the marks are confusingly
simlar, we nust consider the appearance, sound,

connotation and conmerci al inpression of each mark. Pal m

Bay Inports Inc. v. Veuve Cdicquot Ponsardin M son Fondee

En 1772, 396 F.3d 1369, 73 USPQ2d 1689, 1692 (Fed. Cir
2005) .
Appearance — W conclude that the marks are highly

simlar in appearance because SPRis the only distinctive

2 The exami ning attorney uses the term“typed fornf to refer to
applicant’s presentation of its mark. The current Trademark
Rul es use the term “standard character” to refer to the

equi val ent formthe rules had previously identified as “typed.”
See 37 CF.R § 2.52(a).
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word or “literal” element in both marks. In fact, SPRis
the only elenent in applicant’s mark. Registrant’s mark
arguably includes a design consisting of three parti al
rings surrounding the letters. W agree with the exam ning
attorney that any intent to suggest piston rings through
this elenent is not readily apparent. Mreover, it is only
applicant’s assertion that the cited registrant even
i ntended such a suggestion. On the other hand, the
exam ning attorney’s characterization of the “rings” as a
“carrier” is nore reasonable, at least in the absence of
any evidence in the record that the “rings” would be
perceived as nore than a nere carrier. |In any event, the
design is subordinate to the letters. The exam ning
attorney is also correct in his contention that, because
applicant’s mark is presented in standard character form
it could be presented in any type style, including a type
style identical to that of the registrant.

While the marks nust be viewed in their entireties,
one feature of a mark nmay be nore significant and the
dom nant feature in determ ning |ikelihood of confusion.

In re National Data Corp., 753 F.2d 1056, 224 USPQ 749

(Fed. Cir. 1985). Here, however one nmay describe or
characterize the design elenent, SPRis, wthout question,

the domi nant element in the registered mark. 1In re Dixie
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Restaurants, Inc., 105 F.3d 1405, 41 USPQ2d 1531, 1534

(Fed. Gr. 1997). Accordingly, we conclude that the marks
are highly simlar in appearance.

Sound — In considering sound, of course, we are
concerned with the word or literal elenents only. 1In this
connection, we agree with the exam ning attorney’s
observation that word el enents are generally nore
significant because they can be recalled and used in

calling for the goods or services. 1In re Apparel Ventures,

Inc., 229 USPQ 225, 226 (TTAB 1986). The letters SPR are
the only literal elenent in both marks. Therefore, we
conclude that the marks are identical in sound.

Connotation — The significant “connotation” in both
mar ks derives fromthe word or literal elenent SPR  Even
if we accepted applicant’s argunents that the design
elenment in registrant’s mark represents piston rings, a
contention which has no support in the record, we do not
believe this would affect the connotation to a significant
degree because the design would then be non-distinctive.
Thus, we concl ude that, whatever connotation consuners may
ascribe to the letters SPR the marks have highly simlar
and potentially identical connotations.

Comrerci al I npression — The marks | i kew se convey the

sanme overall comercial inpression. Again, SPR dom nates
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the inpression. As noted above, the “design” in no way

detracts from SPR as the dom nant contributor to the

commercial inpression. Therefore, the commrerci al

i npressi on engendered by the marks is highly simlar.
Accordi ngly, we conclude that the marks are highly

simlar in appearance, sound, connotation and conmerci al

i npression. This conclusion is especially conpelling here

because both marks include the sane three letters in the

sanme order and, as the Federal C rcuit has observed, marks

conposed of arbitrarily arranged letters are particularly

likely to generate confusion. Wiss Associates Inc. v. HRL

Associ ates Inc., 902 F.2d 1546, 14 USPQ2d 1840, 1841 (Fed.

Gir. 1990).

Conpari son of the Goods

In arguing that the goods differ, applicant sinply
points out that its goods are “driveline” parts while the
regi strant’s goods are “engine” parts. Applicant’s Brief
at 4. At the outset, we note that the focus of the inquiry
is not the likelihood of confusion between the goods, but

rat her the source of the goods. In re Rexel Inc., 223 USPQ

830, 831 (TTAB 1984).
The exam ning attorney argues that the goods are
related. In support of this position, the exam ning

attorney provided records of several current registrations
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claimng use of the registered marks whi ch include both
applicant’s and registrant’s goods in their respective
identifications. For exanple, we note the follow ng
registrations in the record: Reg. No. 1,412,025 for the
mark DO 1T ONCE AND DO I T RIGHT for goods i ncl udi ng
“drivetrain components for |and vehicles, nanely
driveshafts, axles” in Class 12 and “piston and piston
rings for internal conbustion engines” in Class 7; Reg. No.
1,472,147 for the mark MJULTI PART and Design for goods
including “piston rings” and “driveshafts” both in C ass
12; Reg. No. 2,440,104 for the mark AMERAPARTS
| NTERNATI ONAL and Desi gn for goods including “piston rings”
and “drive shafts” both in Cass 12; and Reg. No. 2,440, 200
for the mark BECK/ ARNLEY WORLDPARTS for goods i ncluding
“piston rings” in Cass 7 and “drive shafts” in Cass 12.

The exam ning attorney also placed in the record three
regi strati ons owned by Dana Corporation and Dana
Technol ogy, Inc. (Reg. Nos. 1,564, 1666; 1,682,538 and
2,282,199) for three different design marks - each for
goods including both “piston rings” and “drive shafts.” At
oral argunment applicant confirmed that the owners of these
regi strations and applicant are rel ated conpani es.

Wil e these registrations are not evidence that these

mar ks are in use, they are of sonme probative value and do
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i ndicate that the goods of applicant and regi strant are of
a type which may emanate fromthe sane source. In re TS|

Brands Inc., 67 USPQd 1657, 1659 (TTAB 2002); In re Al bert

Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993).

The exam ning attorney has also cited a nunber of
cases where the Board has previously held various vehicle
or engine parts to be related goods including: Inre

Del bar Products, Inc., 217 USPQ 859, 861 (TTAB 1981) ( ULTRA

for outside notor vehicle mrrors likely to be confused
with ULTRA and Design for autonobile parts, nanely, pistons
and pins, valves, water punps, oil punps, universal joints,
timng gears, differential and transm ssion gears, axle
shafts, hydraulic brake parts, automatic transm ssion
repair kits and parts, engine bearings, and nechani cal and

hydraulic jacks); In re Red D anond Battery Conpany, 203

USPQ 472, 473 (TTAB 1979) (RED DI AMOND for storage batteries
likely to be confused with DI AMOND for pneunatic rubber

autonobil e and vehicle tires). See In re Jeep Corporation,

222 USPQ 333, 334 (TTAB 1984)(“It has frequently been found
that the marketing by different parties of different types
of vehicular parts under the sanme or simlar marks is

likely to cause confusion.” (citations omtted)).
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Accordingly, after considering all of the rel evant
evi dence of record, we conclude that the goods of the
applicant and registrant are rel ated.

O her Factors

Trade Channels - At oral argunent applicant had
suggest ed sone possible distinctions between its goods and
those of the registrant based on potentially distinct
channel s of trade. However, we note that neither the
application nor the registration include any restrictions
as to the channels of trade. Therefore, we nust consider
t he goods as described in the application and registration
and assune that they travel in all trade channels

appropriate for such goods. OCBS Inc. v. Mrrow, 708 F.2d

1579, 218 USPQ 198, 199 (Fed. Cir. 1983); Inre Mlville

Corp., 18 USPQ2d 1386, 1388 (TTAB 1991). The evi dence of
record and prior cases indicate that the goods of applicant
and registrant, both notor vehicle parts, could travel
t hrough the sane or overl appi ng channel s of trade.
Accordi ngly, we conclude that the channels of trade of
applicant and registrant are the same or overl appi ng.

Actual Confusion - Applicant has al so argued that “the
mar ks have co-existed for at |east fourteen years” and that
there has been no actual confusion. Applicant’s Brief at

4. However, there is no indication in the record that

10
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there has been a true opportunity for actual confusion to
occur, as for exanple, if the record reveal ed that goods of
both parties have actually been offered through the sane
channel s of trade and were sold in the sane retail outlets.
Furthernore, we have consistently declined to accord any
wei ght to representations regardi ng the absence of actual
confusion in an ex parte proceedi ng where the registrant

has no opportunity to respond. 1In re Kangaroos U S A, 223

USPQ 1025, 1026-27 (TTAB 1984). Therefore, we do not
ascri be any weight to applicant’s contention that there has
been no actual confusion.

Concl usi on

I n conclusion, we have wei ghed all evidence related to
the du Pont factors regarding |ikelihood of confusion
presented in this case and determ ned that there is a
l'i kel i hood of confusion between applicant’s mark and the
cited mark. The principal factors dictating this result
are the fact that the marks are highly simlar and that the
goods of applicant and registrant, as identified, are
related and travel in the sane or overl appi ng channel s of
t rade.

Decision: The refusal to register applicant’s mark on

the ground of |ikelihood of confusion is affirned.
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