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Vi onette Baez, Paral egal Specialist:

In an OFfice Action nmailed on Novenber 25, 2003, the
Trademar k Exam ni ng Attorney refused registration under
Section 2(d) of the Act based on |ikelihood of confusion
with Registration No. 2,612, 595.

On May 18, 2004 and July 12, 2004, applicant filed a
notice of appeal and an appeal brief, respectively.

This appeal is premature. Applicant’s attention is
directed to Trademark Rules 2.64(a) and 2. 141, which provide
in part that on the first or any subsequent re-exam nation
or reconsideration, the refusal of registration or the

i nsi stence upon a requirenent may be stated to be final,



wher eupon applicant’s response is limted to an appeal or to
conpliance wwth a requirenent; that every applicant for
registration of a mark may, upon final refusal by the
Exam ni ng Attorney, appeal to the Board upon paynent of the
prescri bed fee; and that a second refusal on the sane ground
may be considered as final by applicant for purposes of
appeal. Inasnmuch as no final refusal or second refusal on

t he sanme grounds has been issued in this case, it is not
ri pe for appeal and the Board cannot consider applicant’s
appeal .

Accordingly, the July 14, 2004 Board' s order is hereby
set aside and the file of this case is herewith remanded to
the Exam ning Attorney for further action. |In the event
that registration to applicant is ultimately finally
refused, applicant nmay respond by filing a new notice of
appeal, and the appeal fee already submtted by applicant
wll be applied thereto. At such point, the appeal would be
instituted, and applicant would be allowed tinme in which to

file a suppl enental appeal brief.
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