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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Los Verdes IIIl, LLC

Serial No. 78/043, 560

Melissa R Kauffrman and Barbara Wil Laff of Ireland
St apl eton Pryor & Pascoe, P.C. for Los Verdes IIl, LLC

Howard Sm ga, Trademark Exam ning Attorney, Law Ofice 102
(Thomas V. Shaw, Managi ng Attorney).

Bef ore Bucher, Rogers and Drost, Adm nistrative Tradenark
Judges.

Qpi ni on by Bucher, Adm nistrative Trademark Judge:

Los Verdes |11, LLC seeks registration on the
Princi pal Register for the mark CHERRY CREEK COUNTRY CLUB
for goods and services placed in four classes, as foll ows:

“Printed matter, nanely score cards, playing

cards, note cards, and golf yardage books,” in
I nternational C ass 16;
“Clothing, nanely shirts, hats, t-shirts,” in

| nternati onal C ass 25;

“CGol f Accessories, nanely golf bags, golf tees, and
golf towels,” in International O ass 28; and
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“CGol f courses, golf club services, golf
tournanents, instruction in the field of golf,” in
International Cass 41.°

The Trademark Exam ning Attorney has refused
regi stration under Section 2(e)(2) of the Trademark Act,
15 U.S. C. 81052(e)(2), on the ground that, when used in
connection with the identified goods and services specified
in the application, the mark is primarily geographically
descriptive of them

As to the goods in International Cass 25 only, the
Trademar k Exam ning Attorney al so has refused registration
under Section 2(d) of the Trademark Act on the ground that
applicant’s mark, when applied to applicant’s goods in
I nternational C ass 25, so resenbles the mark “CHERRY CREEK

and design” as shown bel ow.

! Application Serial No. 78/ 043,560 was filed on January 17,
2001 based upon applicant’s allegations of a bona fide intention
to use the mark in commerce. Applicant has since filed an
anmendnent to allege use as to the goods in International O ass 25
and the services in International Cass 41. asses 16 and 28
remai n based upon Intent-to-Use.
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registered for “clothing, nanely, sport coats, bl ouses,
skirts, slacks, shirts, T-shirts, shoes, hats, jackets,
coats, dresses, scarves and belts,” also in Internationa
Class 25,2 that it would be likely to cause confusion, to
cause m stake or to deceive.

When the exam ning attorney nade both refusals to
register final, applicant filed a notice of appeal. Briefs
have been filed, but no oral hearing was requested.

W affirmthe refusals to register.

Primarily CGeographically Descriptive

Both applicant’s attorney and the Trademark Exam ni ng
Attorney agree that, in order for registration of a mark to
be properly refused on the ground that it is primarily
geographically descriptive of the applicant’s goods and/ or
services, it is necessary to show that the mark sought to
be registered is the nanme of a place generally known to the
public, and that the public woul d nake an associ ation
bet ween the naned pl ace and t he goods and/or services; that
is, purchasers would believe that the services and the
goods for which the mark is sought to be registered

originate in that place. See In re Societe Ceneral e des

2 Regi stration No. 2,176,521, issued on the Principal

Regi ster on July 28, 1998. The registration states that the mark
is lined for the colors red and green, although color is not
claimed as a feature of the mark.
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Eaux Mnerals de Vittel S. A, 824 F.2d 957, 3 USPQ2d 1450

(Fed. Gr. 1987); In re JT Tobacconists, 59 USPQ@2d 1080

(TTAB 2001); and In re California Pizza Kitchen Inc., 10

UsP@2d 1704 (TTAB 1988). See also, In re Loew s Theatres,

Inc., 769 F.2d 764, 226 USPQ 865 (Fed. Gir. 1985).

Primary significance of “Cherry Creek”

Al t hough applicant’s mark is CHERRY CREEK COUNTRY
CLUB, our primary focus under Section 2(e)(2) is on the
term*®“Cherry Creek,” because, as noted by the Trademark
Exam ning Attorney, the addition of generic and/or nerely
descriptive words to a geographical term does not avoid the
refusal of primary geographi cal descriptiveness. See Inre

U.S. Cargo Inc., 49 USPQ2d 1702 (TTAB 1998); In r

Canbridge Digital Systems, 1 USPQ2d 1659 (TTAB 1986); and

In re BankAnmerica Corp., 231 USPQ 873 (TTAB 1986).

The Trademark Exam ning Attorney contends that the
entire record (e.g., the evidence provided by the Trademark
Exam ning Attorney as well as evidence provided by the
applicant) supports the fact that CHERRY CREEK identifies a
real and significant (i.e., not obscure) geographic

| ocation, and that the primary neaning of the mark CHERRY

CREEK COUNTRY CLUB is its geographi c neaning.
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VWi | e applicant acknow edges that Cherry Creek fl ows
t hrough Denver, ® applicant enphasizes that “the creek does
not run through the Country Club.” (Applicant’s response
of Decenber 4, 2001). However, the Trademark Exam ni ng
Attorney placed maps into the record show ng that the banks
of Cherry Creek formthe sout hwest border of applicant’s
gol f course and country club. 1In fact, applicant’s
menber ship brochure notes that its exclusive, private
country club is “nestled between Cherry Creek and the
historic H ghline Canal.” Hence, applicant’s golf course
and rel ated services, as well as the club house and gift
shop which will presumably be selling the |isted goods,
will all be |ocated next to Cherry Creek.

Under the case law, it is clearly the perception of
the relevant public as to the geographical significance of
the mark that is ultimately controlling. W nust determ ne
whet her the Tradenmark Exam ning Attorney has made a prim
facie case that the relevant public wll perceive the

primary significance of CHERRY CREEK COUNTRY CLUB to be

geogr aphi c.

3 W take judicial notice of the fact that Denver is the
largest city in Colorado (1990 popul ati on of 467,610) and the
financial, adm nistrative and transportation center of the Rocky
Mountain region. Denver is |located on the South Platte R ver at
the mouth of Cherry Creek. The Col unbia Gazetteer of North
Anerica, ©2000.
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The initial Tradenmark Exam ning Attorney conducted a
NEXI S search [“CHERRY CREEK® W3 COLORADO and got 1422
hits while the current Trademark Exam ni ng Attorney
conducted his own NEXI S search [“CHERRY CREEK’ and DENVER]
and got 22,916 hits. According to the nore than two-dozen
NEXI S stories placed into the record by the Trademark
Exam ni ng Attorney, the nost frequent occurrences of the
termin the Denver nedia are references to the nei ghborhood
that derived its nane fromthe body of water, and its
associ ated school districts and shopping venues. O the
stories placed in the record, only one story nmade reference
to the creek itself while two others naned Denver |andmarKks
cl osely associated with the creek:

“CGol dstein points out that, unlike nost ngjor
Anerican cities, downtown [Denver] is not laid out
on a north-south grid. 1t’s cocked slightly,
lined up with Cherry Creek and the South Pl att

River. So Northwest is really north.”
The Denver Post, March 11, 2002.

“She tried the trapeze because she was afraid of
hei ghts. ‘You re talking to a woman who doesn’t
drive across Cherry Creek Dam’ she says.”

Rocky Mountain News, March 8, 2002.

“I'n Decenber and January, project officials
relocated 100 prairie dogs fromtwo col oni es al ong
|-25 and 1-225 to Cherry Creek State Park after
getting perm ssion from Arapahoe County...”

The Denver Post, March 7, 2002.

We concl ude that over the years, the creek nanme has

been incorporated into a variety of related place nanes.
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It is obvious fromthe sheer volune of stories that “Cherry
Creek” — the nei ghborhood, the school sports teans, the
shoppi ng venues, and, yes, the nanesake body of water* — is
generally known to the public.

However, apart from any di sagreenent over applicant’s
geographical proximty to the body of water, applicant
pl aces a great deal of enphasis on the fact that Cherry
Creek has given its nane to an upscal e nei ghbor hood | ocat ed
in Denver, seven miles away fromthe country club. The
village of Cherry Creek has upscal e departnent stores,
bouti ques, art galleries, salons, fine restaurants, cafes,
ni ght spots and other entertainnment, etc. Accordingly,
applicant argues “that the term* Cherry Creek’ has a
meani ng ot her than the body of water that runs through
Denver. In fact, ‘Cherry Creek’ is used throughout the
state to connote abundance and wealth ...” (Applicant’s
reply brief, p. 1).

Applicant argues that this case is analogous to the
Board’ s earlier finding that in |light of the prom nent,

significant neaning of the term HOLLYWDOD as referring to

4 The Gazetteer entry for Cherry Creek al so supports this
conclusion. Cherry Creek is 64 mles long, flowing north to the
South Platte River. Cherry Creek Dam (140 feet high and 14, 300
feet long) forms Cherry Creek Lake, the |lake located within
Cherry Creek State Park. The Col unbia Gazetteer of North
Anerica, €2000. (The Gazetteer nakes no nmention of a Cherry
Creek village in Denver.)
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the nation’s entertai nnment industry in general, the Ofice
had not established that the primary significance of the
term “Hol |l ywood” is that of a geographic |ocation in Los

Angeles. In re International Taste Inc. 53 USPQ2d 1604

(TTAB 2000).

W find that the Trademark Exam ning Attorney has
established that “Cherry Creek” is a real and significant
geographic location in Colorado. On the other hand, unlike
the applicant in the HOLLYWOOD case, we find that applicant
has failed to rebut the prim facie show ng that the
primary nmeaning of the mark is the geographi c neaning. By
contrast with a record showi ng that HOLLYWOOD has cone to
be a shorthand reference to the American filmindustry, on
this record, we cannot determ ne that the primary
connotation of the nane “Cherry Creek” is, as applicant
contends, luxury and quality. For even if the record were
to convince us that “Cherry Creek” has a w del y-shared
connotation of luxury and quality (which it has not), the
nere fact that these other connotations may have been added
to this designation does not necessarily alter the prinacy

of its geographical significance. See In re Qpryland USA

Inc., 1 USPQRd 1409 (TTAB 1986).
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Goods/ pl ace associ ati on

As to this second prong of the test under Section
2(e)(2) of the Act, applicant anal ogi zes the instant case
to reported decisions involving two street nanmes applied as
mar ks to perfunme — SUNSET BOULEVARD and RODEO DRIVE.® In
sim lar fashion, applicant argues that the Trademark
Exam ning Attorney has failed to show “that the term
“Cherry Creek’ is associated with golf course

comunities (applicant’s appeal brief, p. 5).
W find that this case can be distinguished fromthe

facts of Jacques Bernier and Gale Hayman. In these cases,

the i ssue was whet her the record supported a concl usion

t hat purchasers woul d believe these two naned streets in
Southern California were places associated with the
production and/or sale of perfune. The issue herein is
whet her prospective consuners woul d believe that Cherry
Creek m ght provide a setting for services recited as “Colf

courses, golf club services, golf tournanments, instruction

> “Nothing in the record, however, indicates or even suggests

t hat purchasers woul d believe that Sunset Boul evard was the place
of manufacture or production of the perfune and col ogne. | ndeed,
there is no indication that any perfune or cologne is

manuf actured or produced on Sunset Boul evard. See In re Jacques
Bernier, Inc., 894 F.2d 389, 13 USPR2d 1725 (Fed. Cir. 1990)

[ RODEO DRI VE not primarily geographically deceptively

m sdescriptive when applied to applicant's perfune]. Nor is
there any evidence that applicant's goods are even sold on Sunset
Boulevard.” In re Gale Hayman Inc. 15 USPQ2d 1478 (TTAB 1990).
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inthe field of golf,” as well as the collateral products

| i sted above. Applicant’s nenbership brochure describes
its 18-hol e chanpi onship golf course designed by Jack

Ni ckl aus as being next to Cherry Creek. Hence, prospective
purchasers who are acquainted with the Denver area w |
assunme that these golfing services are being produced in
the vicinity of Cherry Creek. According to the nenbership
brochure and applicant’s argunents herein, the club’s

25, 000 square foot clubhouse will have a gift shop selling
souvenir products bearing the club’s nane. Therefore, we
find that nmenbers of the relevant public, which includes
gol fers anong the substantial Denver area popul ation, would
make a services/place and goods/ pl ace associ ati on herein.
Hence, the refusal of registration as to all four classes

of goods and services is hereby affirned.

Li kel i hood of confusion

Applicant argues that the registrant’s clothing itens
consi st of colorful and patterned prints for plus-sized
wonen, while its own itens of clothing are souvenir sports
wear in standard sizes; that registrant’s mark with its
depiction of cherries is a product mark for a line of
clothing, while its mark connotes a golf course having

souvenir sports wear; and that registrant’s goods will be
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sold in retail stores, while its sports wear will be sold
inits own golf club gift shop.

By contrast, the Trademark Exam ning Attorney argues
that the dom nant feature of both marks, CHERRY CREEK, is
identical; that “shirts, hats and T-shirts” are listed in
both the cited registration and the instant application;
and that there are no restrictions in either registrant’s
or applicant’s channels of trade.

In the course of considering this refusal, we have

followed the guidance of Inre E. |I. du Pont de Nenours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA 1973).
This case sets forth the factors, which if rel evant
evidence is of record, nust be considered in determning

| i kel i hood of confusion. 1In any |ikelihood of confusion
anal ysis, two key factors are the simlarities between the
mar ks and the simlarities between the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24 ( CCPA 1976).

We turn first to an exam nation of the goods. As
noted by the Trademark Exam ning Attorney, sone of the
clothing itens identified in the application and
registration are identical (e.g., shirts, hats and T-
shirts). Yet applicant’s attorney has argued that based

upon her own investigation of registrant’s goods, the
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respective goods are clearly different. However, we agree
with the Trademark Exam ning Attorney that despite what may
have been reveal ed about registrant’s products or channels
of trade by way of applicant’s counsel’s tel ephone inquiry
of registrant, there is no limtation in the identification
of goods in the cited registration. Nor is there a
limtation in applicant’s identification of goods. Hence,
we nust presune that registrant’s and applicant’s goods,

i ncl udi ng sonme of which are legally identical, will travel
in the sane channels of trade to the sane cl asses of

ordi nary consuners.

Turning then to the marks, as our principal review ng
court, the Court of Appeals for the Federal G rcuit, has
poi nted out, “[w] hen marks woul d appear on virtually
i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion

declines.” Century 21 Real Estate Corp. v. Century Life of

Arerica, 970 F.2d 874, 23 USPQ@2d 1698, 1700 (Fed. Cr.
1992). The design feature included in registrant’s mark
does create a sonewhat different appearance in the marks,
but it is the literal elenents that are dom nant as this is
the way consuners wll call for the goods in the

mar ket pl ace. While applicant’s mark al so includes the term

COUNTRY CLUB, this term nology for collateral and/or
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souvenir itens for golfing nust al so be seen as | ess
significant than the words CHERRY CREEK. That is, when
viewed in their entireties, the two marks are quite simlar
as to sound and appearance. As to neaning, the connotation
of applicant’s mark and of registrant’s mark is the sane —
nanely, of a place known as “Cherry Creek.” Accordingly,
we find that the two marks create very simlar overal
commerci al i npressions.

In conclusion, given confusingly simlar nmarks applied
to legally identical goods, we find there is a likelihood
of confusion anong consuners, when the involved marks are
used on or in connection with the identified goods |isted

in International C ass 25.

Decision: The refusals to register are hereby

af firned.



