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INTRODUCTION

In accordance with the provisions of 37 C.RBR2.141 and 2.142, Applicant hereby
appeals to the Trademark Trial and Appeal Board from the decision of the Trademark Examining
Attorney refusing the specimens submititePLAQUE-ZAPPER in Serial No. 77/980412
pursuant to 15 U.S.C. 81056. Applicant exsfully traverses & Examining Attornes refusal
that the specimens submittedmtat support use of the mark fitre goods in Class 31 as being

without any basis in the law or evidence submitted.

l. STATEMENT OF FACTS

The application for registration of thalgect mark, PLAQUE-ZAPPER, identifies the

following goods:

Class 31: Pet products, namely, edible petreats, pet food and pet beverages

a. DESCRIPTION OF THE RECORD

The chronology of papers the case is as follows:

January 8, 2008 The original (parent) applicatiovas filed requesting registration
of the mark for goods identified in Inteti@nal Class 31 based on an intent to use
(Serial No. 77366701).

April 16, 2008- An Office Action was issued by Examining Attorney Jennifer
Dixon requiring an amendment of theginal identificaion of goods, and
requiring the payment of addinal fees for any classedded to the application.

September 19, 2008Applicant filed a Responsamending the description of
goods in Class 31, adding Classes 1, 3, 2dmahd providing the payment of fees
for four additional classes.

December 24, 2008 — a Notice of Publicaticas issued, setting a publication date
of January 13, 20009.

April 7, 2009 — a Notice ofllowance was issued.
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September 30, 2009 — a First Request for Extension of Time to File Statement of
Use was filed.

October 15, 2009 — a Notice of Approvaliftension Request #1 was issued.

April 5, 2010 — a Second Request for Extenf Time to File Statement of Use
was filed.

April 10, 2010 — a Notice of Approval &xtension Request #2 was issued.

July 8, 2010 — a Request to Divide Wiged, requesting that Class 5 goods be
allowed to proceed in child application #1, and that Class 31 goods be allowed to
proceed in child application #2, and allogiClasses 1, 3 and 21 to remain in the
parent application.

July 15, 2010 — an Office Action was issued, denying the Request to Divide as
untimely.

August 23, 2010 — a Statement of Use (dejeClasses 1 and 2ahd a Request to
Divide were filed.

September 16, 2010 — a Notice of Divisional Request Completed was issued. The
parent application will contain the G&3 goods on an intent-to-use basis, and

child application 77980412 was createdntaining Classes 5 and 31. The
Statement of Use was sent to the examining attorney for examination for 77980412.

October 13, 2010 — an Office Action wasued by Examiner Jennifer Dixon,
refusing the specimen for Class 31 only.

April 13, 2011 — Applicant filed a Brief in Response to Office Action, submitting
arguments and evidence.

April 28, 2011 — A Final Office Action wassued by Examiner Dixon, continuing
the refusal of the specimen for Class 31.

October 28, 2011 — A Request for Recoasition was filed, and a Notice of
Appeal was filed with the Trademark Trial and Appeal Board.

December 8, 2011 — A Request for Reconsideration Denied was issued.

December 9, 2011 — a Request to Divide Aggtion was filed, requesting that the
goods in Class 5 proceed in a separate child application.
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December 14, 20X10rder from the Board mailed, resuming the appeal and
setting the deadline to file applicanBrief as Sunday, February 12, 2012

January 18, 2012 — a Notice of DivisionalgRest Completed was issued, creating

child application 77928918 for the gooddfass 5. The parent application
77980412 contains the goods in Class 31 only.

Il. STATEMENT OF THE ISSUE

Whether the Office Action, dated Octold&;, 2010, the final Office Action, dated April 28,
2011, and the Action Denying the Request for Reconsideration, dated December 8, 2011, erred in

refusing the specimen submitted for the goods in Class 31

[I. ARGUMENT

Applicant hereby relies on the evidence anguments currently in the record, and
traverses the finding by the Examining Attorney thatgoods are not considered a pet treat. The
Examining Attorney possessed, but did not meet, the heavy burden of proof to show conclusively
that the product is not as idédied in the application.

Applicant has established by evidence prewiofied that the didbnary definition of
treat is ‘entertainment, food, drink, etc., given by way of compliment or as an expression of
friendlyregard’. SeeExhibit 1. One could spend a half an héawking at nothing but dictionary
definitions of the term “treat” and every single one of them would describe exactly what is inside
Applicant’s previously submitted packaging. éed, many pets consider Applicant’s product to
be atreat. The Examining Attorney doesdispute that the product is something the pet
consumes at meal time or snack time. Begsot known for consuming things begrudgingly, or
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for consuming things like, for example, broccalhich perhaps they despise, on the notion that,
hey, it's good for them. Pets do not operatewet. Pets like to consume only certain things,
and not other things, and their pesise to being offered food ordezage items is rather honest.
That’'s how pets work when it comes to treatsairRiff would be out of the pet treat business right
away if pets had anything but a “go forwardtitade to ingesting Applicant’s pet treat. Pet
owners tend to avoid buying fooddnink products for pets which are, at the end of the day, totally
rejected by the pet (the “noti@at” scenario). The “going out of business immediately” effect

tends to kick in for companies who cannot get past that first hurdle.

No Evidence that the Product is Not a Treat

The kind of evidence needed from the Examirtigrney in order tawontradict all these
pets who are happy to have Applicant’s produtitésevidence that would show the product is not
atreat. The term “treat” necessarily invaube perspective ofétreceiving party. The
evidence submitted by the Examining Attorney wiolidve needed to show that Applicant’s
product was not considered by a fiebe a treat. There is no such evidence in the record.
Perhaps it is contended that the pet is notdhe/ant consumer, but rather the pet’'s owner who
buys the treats. Even on that one, there is ieage whatsoever thatsingle human buyer ever

considered the produnbt to be a treat.



The Plain English Meaning of “Treat” Governs

There is also no evidence frahre Examining Attorney thatould counter the Applicant’s
earlier submission of the standard dictionary definition of a treat which was earlier submitted by
Applicant and is a part of &record. The same is al&ghibit 1 hereto. There is also no
evidence mandating that a dictionary-definedtthees to possess certain features like a specific
weight, color, size, taste, texture, effect, or frage or exactly what level of enjoyment has to be

produced in order to qualify as a “treat”.

Applicant’s Product is Undeniably a Treat

Applicant has already establishi the record that its prodiis a treat. The packaging
and specimen coupled with Applicant’s swornestagnt of use, as weds Applicant’s earlier

arguments in the record establish the requirenfenissuance of the cefitate of registration.

Fizzy Treats

Applicant’s product is fizzy, as the speciméws. Many pets like the feel of fizz on
their tongues when they are consuming somethimpe fizzy attribute is prominently lauded on
the Applicant’s packaging (which &éready of record in this matter), as the term “Fizzy” appears
in a stand-alone special blue oval with eye-datgimulti-color flourishes setting off the left and
right side of the oval displayirtpe word “Fizzy”. The below image is a clip from the product

packaging already of record in this cakewing how this fun attribute is communicate:



Pets are not the only ones who like fizzy thingsldren and even adslconsider fizziness
a special or desirable atitite of a product, such ascly or carbonated beverages IBeke® or
Pepsi®. Again, Applicant’s product delivers, andtpeonsume it. Pets don’t lie. The product
is a treat.

Even if the only thing the pduct ever did was get consunesttl thereby then help a dog
to have better oral hygiene, be heiglthlive longer — that is a tretd the pet. It is a treat if you
are a dog, to have all those things happen tdgoause of what you consumed. There is also no
evidence to the contrary. Applicant has alreastablished by evidence preusly filed that the
dictionary definition of treat isehtertainment, food, drink, etc., given by way of compliment or as
an expression of friendly regard”. Applicant’'sExhibit 1 hereto is the previously submitted
definition. Exactly what has the Examining Attey entered of record that contradicts the

applicability of plain English meaning of the term “treat™?

The ID Manual

If the PTO was not comfortabiesing the term “treat” asstandard dictinary-defined
term, then it would not have used the term inlh&lanual at all. If the PTO believed that the
term needed a specialized proprietary definition, then it would have found the word unsuitable for
general use in the Manual and wouatat have placed an entry in tbdor “pet treats” in Class 31.

The Examining Attorney now argsi¢hat the term has some p@ig interpretation. Applicant
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should not be told that its produstnot a treat. The product is,the very least, a treat.

The party bearing the burden of proof to shoat something is not a treat to a pet certainly
has a weighty undertaking. But, according to tleti@hary, the ultimate arbiter of whether the
product is a pet treat, is the peT.he party wishing to challenge that needs to submit evidence
going to the heart of the matter. The Examining attorney has submitted no evidence of any
acceptable kind.

In the April 28, 2011 Office Action, the Examig Attorney continued the refusal of the
specimen stating,

..the term “treat” is not used anywhere on the packagingand the packaging

specifically states: “Odorless — Colorlesasteless Will Not Change Pet’s Drinking or

Eating Habits.” This does not suggest thatdgbods are any type tfeat” or that the

goods are intended to be used along waiti other type of pet treat produagain, there

is no mention of “pet treats” anywhere on the packaging.

There is of course no rule thalt treats have to have thwrd “TREAT” on the packaging.
Nor would it be the role of the PTO to require thakhere are lots of tr&aout there, not all of
them ship with the term “TREATon the packaging. That séahent by the Examining Attorney
is conjecture without any basis, when the occasion called for evidence

In the December 8, 2011 Request for Recarsiibn Denied, the Examining Attorney
then goes on with further conjecture to say fedtreats “are usually given to a pet asveard for
good performance or to encouraggtain desired behaviors duripet training.” From what
authority does that emanate? If that is thec@fiposition of the PTO, it should have been stated
somewhere. It would certainly be unusuatdvise common everyday English terms to a
customized construction, convenidor just this singular issue ngeending before the Board, but

unfitting for any other venue or publication. TREO cannot fashion creative definitions simply
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for the purpose of one-time-only arguments. rtiker, it has to be noted that the Examining
Attorney did nothing to rule ouhe very application of her owstating, namely for “reward” or
“training”. How is it that one would assert, without evidence, that pet owners waulde
Applicant’s product for those purpes? Those kinds of leaps regua strong basis in evidence.

There is no authority whatsoever for the asze that Applicant’ssubmitted dictionary
definitions do not apply. A pet owner may giveittpet a “treat” for any number of reasons, and
not just to reward them for good behavior otreon them. Some pets are untrained couch
potatoes that do nothing but break into pet treaéb and eat the conteffits no good reason other
than it was a treat for them to do so. Just thees@et treats can also be a part of a pet’s regular
health routine, prudently offedby pet owners for reasons swhgood health and well being.

In all known sources for definitions of wa,dhe definition of “treat” supports the
Applicant’s position herein every sindiene a definition appears.

The Examiner’s own evidence in the ReqdesReconsideratioDenied on December 8,
2011, shows multiple types of items“agt treats” and they are maftem a variety of different
materials. The Examining Attorney’s evidentterly fails in its pupose however, as it only
shows whasome kinds of pet treats may look like, badbes not purport to be a complete universe
of all treats. The question of whaime kinds of treats look like wasot the matter to be proven.
Putting a group of “some” treats together (a subset) in no way estallishe®rse, and in no way
proves what items are excluded from the univer8ne cannot submit a small selection of items
as proof that other items, which weret included, do not exist. That_is raiw proof works.

Where is the evidence that Amant’s product is not a treat?
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CONCLUSION

For all the foregoing reasons, the Examining Attosnggcision should be reversed.

Applicant’'s Statement of Use should be accepted.

Respectfully submitted,

[JENNIFER L. WHITELAW/
JENNIFER L. WHITELAW
WHITELAW LEGAL GROUP
Counsel for Appellant

Gulf Coast Nutritionals, Inc.

3838 Tamiami Trail North, Suite 310
Naples, Florida

Telephone: (239) 262-1001
Facsimile: (239) 261-0057

Email: usptomail@whitelawfirm.com

CERTIFICATE OF MAILING

| HEREBY CERTIFY that the original of Applicans Appeal Brief is being submitted
electronically at the ESTTA systemvaivw.estta.uspto.goen February 10, 2012.

[JENNIFER L. WHITELAW/
JENNIFER L. WHITELAW
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Treat | Define Treat at Dictionary.com

Related Searches
Trick or treat

Dog treat

Kids birthday treats
Treats for children
Healthy treat
Threat

Treaty of versailles
Candy

Treaty of paris
Spam

Cake

Surprise

Synonyms
gratification
entertainment
satisfaction
celebration
deliberate
manipulate
administer

More Synonyms »

Nearby Words

a

treasury-merits
treasury-note
treasury-stock
treat

treat like dirt
treatability
treatably

Related Questions

How do i treat a blister?

How do i treat a pulled
muscle?

Thesaurus | Flashcards ‘Quotes | Encyclopedia ‘ Translator
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The Hyatt Meeting Promise
If Your Meeting is Less Than Great We'll Make it Right, On Us.
www.HyattMeetings.com

Pinched Nerve Neck

Minimally Invasive Treatment For Your

Nerve Pain-Get Your Life Back!
www.LaserSpinelnstitute.com/Neck

Delicious and Healthy

High-quality Dog Food Meet Nature's Recipe® dog food
NaturesRecipe.com

Sponsored Results

treat )
[treet] [2]| Show IPA

—verb (used with object)
1. to act or behave toward (a person) in some specified way: to
treat someone with respect.

2. to consider or regard in a specified way, and deal with
accordingly: to treat a matter as unimportant.

3. to deal with (a disease, patient, etc.) in order to relieve or
cure.

4. to deal with in speech or writing; discuss.

5. to deal with, develop, or represent artistically, especially in
some specified manner or style: to treat a
theme realistically.

6. to subject to some<agent or action in order to bring about a
particular result: to treat a substance with an acid.

7. to entertain; give hospitality to: He treats diplomats in
the lavish surroundings of his country estate.

8. to provide food, entertainment, gifts, etc., at one's own
expense: Let me treat you to dinner.

—verb (used without object)
9. to deal with a subject in speech or writing; discourse: a work
that treats of the caste system in India.

10. to give, or bear the expense of, a treat: Is it my turn to
treat?

11. to

entertainment, food, drink, etc., given by way of
compliment or as an expression of friendly regard.

13. anything that affords particular pleasure or enjoyment.
14. the act of treating.
15. one's turn to treat.

Origin:

1250-1300; Middle English treten (v.) < Old French tretier, traitier
< Latin tractare to drag, handle, treat, frequentative of trahere
to drag. See tract=

—Related forms
treat-er, noun
non-treat-ed, adjective
o-ver-treat, verb
self-treat-ed, adjective
un-treat-ed, adjective
well-treat-ed, adjective

dictionary.reference.com/browse/treat
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