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COMES NOW the Applicant, Pamela Geller, by Counsel undersigned, and yhereb
respectfully appeals Examining Attorney's refusal to registee thark STOP THE
ISLAMISATION OF AMERICA in standard characters.

DESCRIPTION OF THE RECORD

Prosecution History.

Applicant filed he STOP THE ISLAMISATION OF AMERICA (“Mark”) Mark
Registration Application (“Application”) with the United Statestd?d and Trademark Office
("UPTO” or “Office”) on February 21, 2010. Examining Attorney initially refused to register
the Markin a nonfinal Office action (“NFOA”) on April 28, 2010. Applicant filed heesponse
to Examining Attorney’'s NFOA onduly 26, 2010(*Response”) Ultimately, Examining
Attorney refused to register the Mark in a final Office action (“FOAT) January 19, 2011,
based on her conclusion that the Madbrisists of or includes matter which may disparage or
bring into contempt or disrepute persons, institutions, beliefsabonal symbols. Trademark
Act Section 2(a), 15 U.S.C. § 1052(a)Applicant timely filed her Notice of Appeab the
Trademark Trial and Appeal Board (“TTAB”) on July 11, 2011.

Il. Overview of Examining Attorney’s Position Supporting NFOA Refusal to Register
Mark .

In her NFOA, Examining Attorney took theosition that the M is disparaging to
Muslims in violation of 15 U.S.C. § 1502(a) on two grounds: (1) that #e@ning of the word
“Islamisation,” based on one of two meanings provided by a single online dictionanjtidefi
means converting téslam, or being in confornty with Islamic principles and teachingasnd
when this definition iscombined with the word Stop” the Mark refers to Muslims in a

disparaging manner because by definition it implies that ceinveor conformity to Islam is
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something that needs to beogped; and (2) that the Mark, which identifies informational
services regarding terrorism(i.e., “providing information regarding understanding and
preventing terrorism”), “implies that Islam is associated withlerice and threats” and because
“many Mudims view terrorists as illegitimate adherents of Islam,” linkisgin with terrorism
“would be disparaging to a substantial group of Muslims.”

I1l.  Overview of Applicant’s Response to NFOA in Support of Registration of Mrk

In response to the FOA, Applicant demonstrated thammongMusdims specifically,and
among professionals and academics who actually use thetbermproper and common use of
the word “Islamisation” (alternatively spelled“Islamizatiori), is the political movement
prevalentin a society or societal unit which seeks to embrace a political doctrine tbdbcahe
application of Shariah.€., Islamic law) as the supreme law of the society. While Islamisation
and the call to create a Sharadtherent political order doescinde the call to convert nen
Muslims, that is not what marks Islamisation as a politicdlsotialmovement or ideologyand
it is not how Muslims themselves understand the word, nor is it hoiessionals and academics
in the relevant disciplines udeetword. (Resp.at 38).

Rather, Islamisation is specifically the politicization of a Mu's religious faith in that
Shariah, in its classic and extant form, demands that a soda#ganust all be predicated upon
and subservient to Shariah and itgdke jurisprudence callefigh. Islamisation even in its
“moderate” form demands that no secular law may contradict any Shariahe.dictidte
prototypical examples of this form of Islamisation are the @omisinal or legal provisions in
Muslim-dominated countries that include a “Sharishpremacy” clause providing that no
secular law passed by the political branches may contradict BhéRiasp.at 3-8).

In short, the Islamisation of a society is the conversion to a @wgogqolitical order
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organizedand enforced by the dictates of Shariah. Per Shariah, there is nailippssia
“separation of mosque and state.” Shariah applies to all politicadl,sadigious, and military
institutions within a society that has undergone IslamisatiBesp.at 3-8)

Thus, Applicant’s Response asserted that Muslims who suppomid&‘seconstitutional
republic based upon laws emanating from the will of the people @infdlom a divinesource
andas sucltonsonant with the Establishment Clause ofFing Amerdment to theConstitution
of the United Statesvould not be disparagdn the use of theMark. Moreover, the Response
further made clear that even that subset of Muslims who adhere to a dofctsiaenssation and
the use of Islamic law as the law of the land would not be disparageé Mattk because this
subgroup understands that the United States is predicated upon the uGomstind the
principles embodied in the First Amendme(iResp. at 92).

V. Overview of Examining Attorney’s Position Supporting FOA Refusal to Rgister Mark

In her FOA, Examining Attorney once again concluded that the Mark eppehr
Muslims because Muslims would link the Mark with opposition tanslsimply. Examining
Attorney provided absolutely no evidence for this propositioniadded, as will be set forth
below in the Legal Argument section, the evidence provided in @& &ctually supports
Applicant’s position that law abiding, patriotic Muslims actualljece Islamisation and would
thus not be disparaged by thera

STANDARD OF REVIEW

The United States Court of Appeals for the Federal Circuit hasntetst that the
burden of proving that a mark violates Section 2(a) of the Tradenwriests with the USPTO.
In re Boulevard Ent'’t, Inc, 334 F.3d 1336, 1339, 67 USPQ2d 1475, 1477 (Fed. Cir. 2003)

(discussinga “scandalous” mark anditing In re Mavety Group, Ltd 33 F.3d 1367, 31 USPQ2d
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1923 (Fed. Cir. 1994) When decidingvhether a mark is disparagirthe TTAB has recognized
that

the guidelines for determining whether a mark is scandalowisparaging are
‘somewhat vagueand the tletermination [of whether] a mark is scandalous [or
disparaging] is necessarily a highly subjective onie re Hershey 6 USPQ2d
1470, 1471 (TTAB 1988) Because the guidelines are somewhat vague and
because the determination is so highly subjective, we are inclinedstive
doubts on the issue of whether a mark is scandalous or dispamagangr of
applicant and pass the mark for publication with the knowledge that thugp gr
does find the mark to be scandalous or disparaging, an oppositiongngcen

be brought and a more complete record can be establisbedn re Gourmet
Bakers, Inc. Serial No. 755,278, 173 USPQ 565 (TTAB 1972} pas leen
recognized by this and other tribunals that there is no easy applichjelctive
test to determine whether or not a particular mark, as applied to sgeofis, is
merely descriptive or merely suggestiv&éhe distinction between marks which
are ‘merely descriptive and marks which arésuggestive’is so nebulous that
more often than not it is determined largely on a subjective batisawy doubt
on the matter being resolved on applicariehalf on the theory that any person
who believesthat he wuld be damaged by the registration will have an
opportunity under Section 13 to oppose the registration of the andrko present
evidence, usually not present in the ex parte application, to that"@ffect

In re In Over Our Heads, Inc16 USPQ2d 1653, 1990 TTAB LEXIS 5264TTAB 1990)[not
precedential]
LEGAL ARGUMENT

The FOA Fails to Carry Its Burden that the Mark Is Disparaging

As the FOA correctly notes, the analysis required to find a mark dispayagitwofold
first, the Office must determine what the mark meanthe group with particular sensitivities;
and second,the Office must determine if that particular understanding of the Msark i
disparaging tdhe groupat issue In re Lebanese Arak Corp94 USPQ2dl215,1217 (TTAB
2010); see alsoHarjo v. Pro-Football, Inc, 50 U.S.P.Q.2d 1708t 174041, revd on other
grounds 284 F.Supp.2d 96, 68 USPQ2d 1225 (D.D.C. 200@manded415 F.3d 44, 367 U.S.

App. D.C. 276, 75 USPQ2d 1525 (D.C. Cir. 200%),remand 567 F.Supp.2d 46, 87 USPQ2d
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1891 (D.D.C. 2008)aff'd 565 F.3d 880, 385 U.S. App. D.C. 417, 90 USPQ2d 1593 (DC Cir.
2009) (T.T.A.B. 1999)(“Our analysis is essentially a tvgtep process in which we ask, first:
What is the meaning of the matter in question, as it appears in the anaries those marks are
used in connection with the services identified in the regists®id@econd, we ask: Is this
meaning one that may disparage Native Americansrkhe only evidence in the record as to the
meaning of “I slamisation” to the actual group of concern, Muslims, demonstrates that
“Islamisation” means a leggbolitical process wherein a society or political order adopts Islam
law as its normative, legal, and political construct.

A. The FOA Mischaracterizes he Record and Improperly Characterizes the
Meaning of the Mark to Muslims

Initially, Examining Attorney’sNFOA relied exclusively ora singleonline dictionary
source which includediefinitions of “Islamize’} which the source appea to suggest is a
synonym for tslamisationi: (NFOA, Atts. Nos. 12). While one of those definitions captured a
broader meaning of conformity with Islamic principles and convarg Islam(NFOA, Att. No.

1), the more specificdefinition notesthat “Islamizé meansconformity with Islamic law.
(NFOA, Att. No. 2)*

In response to this reliance on an online dictionary definitiggpliéant included in her
Response evidenad how Muslims themselveactually use the wortislamisation. (Resp.at
2-9). This evidence denmstrates beyond debate thlamisation” is not used by Muslims in
the broad, generic way consonant witbldmic” Rather,Muslimsunderstandislamisation’as

a term of art to incorporate the politidaal movement to convert a society or polititoim

1'In the FOA, Examining Attorney simply compounds her error bingiedditional online
dictionarieswhich also utilize both meaningsa broader, more generineaning more akin to
the word fislamic’ (FOA, Att. No. 1) and a more specific meaning of to “cause people,
institutions, or countries to follow Islamic law.” (FOA, Att. N&).

8-
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political societypredicated upon and governed by Islamic (@&, Sharial). Specifically the
Responsearefully and extensively cited to authoritative Muslim refererioeshe genesis of
the word*“Islamisation” and provided actual uses of that word by MuslinfResp.at 48 &
accompanying exhibits)Beyond this quite exclusive and specific use of the Wistamisation”
by Muslims, Applicant also provided a random (one out of everyitations) survey of alkegal
and academic references ttslamisation” available on LexisNexis. (Resp.at 89 and
accompanying exhibits). In each of these professional and academic referdnecevord
“Islamisation” was used to describe a politidabal effort or movementatgeting a specific
political order or the world at large wherein civil liberties areeélom generally are surrendered
to Islamic law—often associated with oppressive gendand religiousbased discrimination
(i.e., against women and ndviuslims). Resp at 48).

It is noteworthy thatin her FOA, Examning Attorney literally ignored all otthe
documented evidence of how Muslims haeetually used and understood the term
“Islamisation”as a distinctly politicalegal movementand, instead, grossly mischaterized the
Response as if it hacklied exclusively on the professional and academic literatureus,Th
Examining Attorneywrotein the FOA:

Here, the applicants indicate that “professionals andlesw&s use the term

‘Islamisation’ to refer to a desitctive and violent movement to impose Shariah as the

law of the land often at the expense of women and religious mindrithgsplicants’

response at 9.Thus, the proposechark would not be perceived in a disparaging

manner by Muslims. Rather, the coratain would be a positive one as an American

Muslim would never desire to be ruled by Shariah law.

However, the standard for whether matter may be disparaging is not limited to t

sensibilities of professionals or academicgvhen religious beliefs or tets are

involved, the proper focus is on the group of persons that adhere to those beliefs or
tenets. In re Lebanese Arak Corp94 USPQ2d 1215 at 1217 (TTAB 2010Dn

page 7 of their response, the applicants contend that “ladingband civilly

resposible Muslim Americans do not advocate the Islamisatiom®fu.S. because

they understand thatould mean that the U.S. Constitution is no longer the supreme
law of the land and the First Amendment's protection of religious freedom and

—9-—
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prohibition against the establishment of a government religion would myerldre
valid.” Yet, this statement is not supported by evideriEee applicants do not offer
any evidence of how this Muslim “man in the street” would understand the term
“Islamisation” or the phrase “Stop the Islamisation of America.”

FOA at 5 (of the unnumbered digital pdf fil@mphasis added)Yet, as the record in this matter
demonstrates, it is precisely Applicant’'s Response which pethéeMuslim understanding of

both the genesis drthe actual use of the terftslamisation. The professional and academic
literature was provided simply to provide confirmation that the Musise is in fact the general
and correct use.

B. The FOA Improperly Cites to How an Unrepresentative andArbitrary
Selection of NoaMuslims Understand the Mark.

Beyond the mischaracterization of the evidence in the record, Exgmmitorney
attempts to craft a woriround to avoid the overwhelming weight of the evidence as to the
meaning of“Islamisation” to Muslims themselves. Thus, in the FOA, Examining Attorney
abandons any effort whatsoever to evidence how Muslims undefttindisation”and instead
cherry picks select comments left on Applicanf&b log that appear to be hostile to Islam
simply. (FOA at 67 [of the unnumbered digital pdf file]).But, there is no evidence in the
record whatsoever that these comments are more than the rants of a few seiectaisd
More, there is no evidence in the record that these arbitrarily sgéleotnmentsire in fact the
actual marketplace or the intended audience of the Applicant’s goods aindsserv

Moreover,when searching for the meaning of a mark beyond the understandinat of
mark by the actual segroup whose sensibilities are at issue, the itesot how some fringe
members of the public respond to the Mark. Rather, theasspecifically articulated by the
TTAB, is “the nature of the goods and/or services; and the manner in whiotatkes used in

the marketplace in connection with the goods and/or servidaste Lebanese Arak Corp94

~10-
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USPQ2d 1215 at 1217 (TTAB 2010T.hus, the question is not how some anonymous, c¢herry
picked commenter resposidn a Web log but rather how Applicant uses the Mark “in the
marketplace in connection with the goods and services.”

Indeed, Examining Attorney continued f&il to grasp this test when she turned to an
organization in Europe called “Stop the Islamisation of EuropE€&SeeFOA at 78 [of the
unnumbered digital pdf file]).The mere fact that a Web site is linked at Applicant’s Web log
hardly establishes the “association” alleged in the FOA. Indeedrddmaf Web sitesire
linked at Applicant's Web log, as is typical on Web logs, withmi¢nding or meaning an
“association” exists. Moreover, the test is not how-Nuwslim Europeans use the term
“Islamisation,” but rather how Applicant uses the Mark in the marketplaite ker goods and
services. It is telling in the extreme that Examining Attornaylccdind no similar such use of
the Mark by Applicant (or anyone else) in #yeplicant s marketplace.

In conclusion, neither the NFOA nor the FOA even approach satisfhigmgequisite
burden necessary to deny Applicant’s Mark because both efforésfaged to understand the
meaning and import of the Mark by actual Muslims and with regard woAgplicant uses the
Mark in the marketplace in connection with Applicant’'s de@nd/or services. The Mark’s use
of the term“Islamisation,” quite simply, is not undersdd by Muslims nor by the professional
and academic classes who use the term as relating to Islam qua Islam, fRatterm is quite
narrowly focused on a poli#allegal movement that works to destroy civil liberties and to
supplant the rule of mamade law with a theologicallgentered law understood to be divine.

C. The FOA Provides No Evidence that the Mark Disparages Muslims

As discussed in detail in the §mwnse to theNFOA, Examining Attorney’s entire

argumentn theNFOA that the Mark disparages Muslims is based on the false sylldgasifi)

~11-—
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if “Islamisation” refers toall things Islamic; and(2) if the Mark suggests Applicant seeks to
“Stop” all thingslislamic (or, alternatively, linkall things Islamic to terrorism)then(3) any
Muslim who embraces any aspect or part of Islam will be disparg@asp.at 24). This faulty
syllogism is repeated in the FOA. (FOA ab8of the unnumbered digital pdile]). It is of
course obvious that if the wofislamisation”in the Mark in fact does not refer to all things
Islamic, but rather only those groups and movements which seek fielcarpolitical order to
adopt Islamic law as the law of the land, laliding and patriotic Muslims would in fact not be
disparaged by the Mark. And, the FOA actually demonstrates this point.

Thus, Examining Attorney cites a letter by a group of British Muslapparently upset
by a demonstration held outside a mosque sdrassin England. The British Muslgactually
makethe point that they oppose the “Islamicizing” of Britain and wanwvook with the group
Stop the Islamisation of Europe, to whom the letter was addrebsdeed, what the entire letter
illustrates quite clearly is that this group of law abiding and patrigitish Muslims wanted to
be certain that the SIOE group make clear that they don’t opposengh tislamic, rather just
“Islamisation.” It is no coincidence that the Examining Aty only quogd from the letter
selectively, leaving out the portion where the British Muslioia hands, as it were, with the
SIOE group in opposing Islamisationin fact, the purpose of the letter was to point amit
activity the British Muslims were concerned abeti.e., SIOE’s demonstration outside a specific
mosque whose attendees and leadership apparently do not advocate Islamisatiher words,
the British Muslim groupcalled British Muslims for Secular Democracy (“BMSDiyas not
“disparaged” by the naenSTOP THE ISLAMISATION OF EUROREIindeed they applaed
the effort to stop the Islamisation of Eurepeather, the British Muslims were concerned that

the SIOE group had targeted the wrong mosquiee letter, which is attached to the FOA at

—12-
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Attachments Nas87-88, is worth quoting in full:
DearMr. Gash,

We are a group of Muslim democrats who are committed to the valuesfimat d
the British state, including legal and constitutional equédit all, equal rights for
women and minorities, and religiouseédom, including the right to be free of
faith.

We take such pride in these virtues that we actively seek to defenchtfznst

any individual, political group or organised religious outfit whicékseto impose
their religious beliefs upon others (tBby infringing the right of all people to
practice any religion or to be free of any religion).

As an attendee at our count®monstration against Alluhajiroun on 31st
October 2009, you would have seen for yourself how we thwareedatiempts

to portray themselves as representatives of the British Muslim caitynuNot

only did they abandon the*March for Sharia” at the last minute, but we were
joined by predemocracy activists of all faiths and none, and from a wide range of
backgrounds (including the English DemocratsYhis was hailed by both
Muslims and nofMuslims as a victory for freedo and democracy.

We have come to know about your proposed demonstration outside Harrow
Mosque on 13th December 2009, opposing the building of the mosque extension
According to your letter to the Harrow Times on your websitghich appears

not to have ben published in the paper as yetou believe that, “Muslims are
attempting to make Islam the dominant theoctpdilitical system across the
world and are actively eradicating democracy,-tsd@amic cultures and all other
religions.”

To counter this assertion, we would like to point out that just like the majority
of law-abiding British Mudims and non-Musims, we too are extremely
concerned about the rise of extremism and political Islam in Britain, which has
been used to justify or demand non-democratic practices. On thisissue, | am
sure your organisation and ours share a common concern and would like to see
a halt to the spread of these.

We acknowledge that in the past several mosques and madrassahs have been
involved in anti-democratic activities and extremism, through the political and
religious leanings of their management and patrons.

This undermines the confidence of the peace-loving British public and results
in fragmented communities.

It is clear that mosques and madrassahs should nateloeas a vehicle for hate
preaching and spreading discord within society.this vein, we would like to

~ 13-
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point out that just because Muslims attend cemamsques out of pure necessity,
this does not mean that they subscribe to the views of the moagudttees and
managementMore likely, it signifies that they have no other choice andnate
organised enough to be able to challenge such community leadership.

We also maintain that the vast majority of British Mudims are law-abiding
citizens who are happy with secular democracy and do not wish to Iamicise
Britain or Europe. We would like to fight for the rights of ordinary British
Musdlims to practice their religion, free of any coercion by organised hard-line
groups who follow a particular brand of 1dlam based on rigid interpretations of
Isamic teachings. By demonstrating outside a mosque under the banner, “Stop
the Islamisation of Europe,” ordinary pedoging British Muslims end up
feeling threatened and have begun to believe that their fumdalhmeght to
practice their religion is being curtailedn any case, Harrow is an exemplar of
good community relations, facilitated by strong communication araperation
between different faith communities and various agencies suttte g®lice and
the local council. Our Director Tehmina Kazi can testify to this, as she has lived
in Harrow for over 20 yearsindividuals affiliated with Harrow Central Mosque
joined our counteprotest against Al Muhajiroun and their leading members
wholeheartedly support the merits of secular democracy alongsM&®

Your campaign is also fuelling the notion that somehow asgtans such as
SIOE are against all Muslims and the religion Islam in its&lis is being used
by the extremist elements within Muslim communities to enhance their
recruitment.

We therefore urge you to call off your protest and start open dialgh British
Muslims for Secular Democracy and other -deamocracy groups, so that we
could jointly work together in reducing the spread of fascisthextremism from
our communities.

We look forward to your response.

Yours sincerely,

Dr Shaaz Mahboob

Vice Chair
British Muslims for Secular Democracy

FOA, Atts. Nos. 8788 (emphasis added).
Thus, the very letter Examining Attorney presents for the proposihat the mere

words, STOP THE ISLAMISATION OF AMERICA, would disparage laliding and patriotic

—14-
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American Muslims actually demonstrates the point that these Muslirfect embrace those
words and that calling. The British Muslims were just concernedt abspecific activity of the
SIOE group and indeed sought to work cooperatively with SIOE.

Thus the USPTO has failed to apply the correct meaning and understahdeghdark,
and, as a result, has concluded that the Mark disparages Muslims whenthefMark actually
encourages them tavbrk together in reducing the spread of fascism and e from our
communities. As such, the TTAB should reverse the FOA and order the registration of
Applicant’s Mark.

. The Office Action’s Refusal to Grant the Trademark Violates the Applicat's Free
Speech Rights Under the First Amendment to the Constition .

TheUSPTO’srefusal to grant the trademark violagsplicants free speech rights under
the First Amendment to thg.S. Constitution. Specifically, Congress has, through the Lanham
Act, established a public forum for those who seek to regstedemark.See, e.g., Redmond v.
Jockey Club244 Fed. Appx. 663, 668 (6th Cir. Ky. 2007) (explaining that a horse regiasra
limited public forum);see generallyCornelius v. NAACP Legal Def. & Educ. Fymti’3 U.S.

788, 800 (1985) (“The [Suprem€purt has adopted a forum analysis as a means of determining
when the Government’s interest in limiting the use of its ptgp® its intended purpose
outweighs the interest of those wishing to use the property fprdesive] purposes.”).

Applicant reasserts that her trademark is protected speech under the First Amendmen
either as commercial speech or as political sped¢AACP v. Claiborne Hardware Co458
U.S. 886, 913 (1982) (recognizing “that expression on public issues ‘hagsalested on #
highest rungof the hierarchy of First Amendment values™™ and that “[Speech]cearing
public affairs is more than sedfxpression;it is the essence of sgbvernmerit) (citations
omitted). By restrictingApplicants speech based upon some peratiyet undocumented harm
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to some ambiguous group’s reputation based upon the content and viegfgbmtspeech, the
USPTO is engaging in an unlawful and unconstitutional infringemeApplicants free speech
rights. Indeed, the viewpoirbased restricons applied here are unconstitutional ewvena
nonpublic forum. SeePerry Educ. Ass’n v. Perry Local Educato#60 U.S. 37, @ (1983)
(holding that in a nonpublic forum, the government “may reserve thenfdor its intended
purposes, communicative otherwise, as long as the regulation on speech is reasonabletand no
an effort to suppress expression merely because public offipiptse the speaker’s vieyy'see
also Nieto v. Flatay No. 7:08cv-185H(2), 2010 U.S. Dist. Lexis 55938 (E.D.N.C. Mar, 31
2010) (holding that a speech restriction on a military base, a noagahlim, was viewpoint
based as applied to speech that was perceived to béslanti in violation of the First
Amendment). As such, the Office Action’s refusal to register the traalk is unconstitutional
under any forum analysis.

Applicant, lowever, recognizes that the United States Court of Appeals for tleeafFed
Circuit has, on several occasions, rejected the notion that an applicamst ti@demark
registration has a First Amément claim when the USPTO rejects a Mark basedt®n
viewpoint. See, e.g.ln re Blvd. Enin’'t, 334 F.3d 1336, 67 U.S.P.Q.2D 1475 (Fed. Cir. 2003)
Given the commercial and legal importance of statutory tradenratiegbon in the modern
context, Applicant believes the Federal Circuit is wrong and tleatUthited States Supreme
Court would apply a standard forum analysis if given the opportunity
[l . Conclusion

For the foregoing reasongpplicant respectfully requests that the TTA8verse the

FOA and order theegistationof the Mark

[Signature page follows.]
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Respectfully submitted,
LAW OFFICESOF DAVID YERUSHALMI, P.C.

[/s/ DavidYerushalmi

David Yerushalmi, Esq. (DC Bar No. 978179)
1901 Pennsylvania Avenue NW, Suite 201
Washington, D.C. 20001
david.yerushalmi@verizon.net

Tel: (646) 262050Q Fax: (801) 7668901

THOMAS MORE LAWCENTER

/s/ Robert J. Muise

Robert J. Muise, EsgMich. Bar No.P62849)
24 Frank Lloyd Wright Drive

P.O. Box 393

Ann Arbor, Michigan 48106

Tel (734) 8272001 / Fax (734) 930160
rmuise @thomasmore.org

Counsel for Applicant Pamela Geller
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