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INTRODUCTION

The main thrust of the Examining Attorneypposition boils down to little more than
one paragraph, and unfortunately, that pardgiagpredicated on a basic misunderstanding of
the Applicant's principal argument. While thealxning Attorney asserthat Applicant's mark
should be considered simply a design becaustoés not contain any dhe defining features”
of aprinted letter "A," Applicant thooughly explained throughout itgpening brief how its mark
depicts "a stylizedcript letter ‘A’ (for 'Alvogen’).” Basedn that improper recasting and casual
dismissal of Applicant's position, the ExaminiAgiorney again proceeds to assess likelihood of
confusion solely onvisual similarities divorced from aarall connotation and commercial
impression. But as Applicant egihed in its opening brief, thatpproach is flawed. While
there will inevitably be similarities between tz@n letters and shapes, the two have clearly
different connotations and thus keawidely divergent overall impressions. Accordingly, and for
the reasons already set forth in its opening brief, Applicant respectfully asserts that there will be

no likelihood of confusion betweersimark and the cited registration.
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Il. THE EXAMINING ATTORNEY'S OBJECTION
The Examining Attorney has objected to Fig. dBpage 6 of Applicant's opening brief.

(Opp. Br. 2.) Applant respectfully submithat the Examining Attomy has misunderstood the
purpose of Fig. 1B. To be clear, Fig. 1B has redrboffered as evidence of any fact in issue,
but rather as a demonstrative to help infore Examining Attorney and this Board as to how a
pertinent three-dimensional Mobiteem actually appears. In theggard, Fig. 1B merely depicts
an existing Mobius triangle sqilre, and was included next the cited registration (also a
Mobius triangle) to help illustrate what that tkhavas meant to convey. Nevertheless, the points
made with respect to the cited registration'qjueithree-dimensional Mébius form have been
the core issue in dispute since Applicant fiessponded to the Examining Attorney's refusal.
Thus, although the Board shouldanifestly consider Fig. 1Bnly for its demonstrative
purposes, Applicant respectfully submits thatatguments on appeal stand on their own and

should therefore be consideredlieir entirety in any event.
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Il THE EXAMINING ATTORNEY'S ARGUMENTS

A. The Examining Attorney's Argument That Applicant's Mark Cannot Depict
A Printed Letter "A" Is Irrelevant: Applicant's Mark Is A Script Letter "A"

The lynchpin of the Examining Attorney'sgament is her conclusion that Applicant's
mark "should be considered a design mark because the triangle shape does not contain any of the
defining features of the letter 'Aeither as a capital or lonwsase letter.” (Opp. Br. 5.) The
Examining Attorney goes on to stahat a "capital letter ‘A’ is formed by two lines that meet at a
center top angle and a horizontal cross bathat midpoint of the two lines,” and that a
"lowercase letter 'a' is formed by either a eahtop extendig over a rounded bottom joined by
a straight vertical lia (as an 'a’), or a rounded shapih a straight side (as am’)." (Id.) While
that may be true with respect fwinted letter "A's", these staments illustrate a clear
misunderstanding of Applicant's position. As ra&eelly stated throughout its opening brief,
"Applicant's mark is a stylizestript letter ‘A’ (for ‘Alvogen’)."” (Opening Br. 4 (emphasis added);
seealsoid. at 2, 7, 9.)

Indeed, Applicant explaed in detail how the applied-for mark's variations in line width
help create "the impression ohandwritten script letter 'A'": jithe fat beginning to the upstroke
conveys the welling of ink as the writing implendinst touches the paper and begins moving;
(2) the thin downstroke conveys the fastest moveragthe implement; and (3) the fat finishing
stroke again conveys the deceleration ardgure applied in finishing the lettedd.(at 7-8.) In
addition, Applicant explained how the gap in #gplied-for mark both differentiates it from a
mere shape, and "creates a distinctive leafdikg'-shaped negative space, which helps cue the
mind to recognize the mark asscript letter 'A.™ 1@d. at 9.) Notably, the Examining Attorney
does not address any of these points, choasstgad to recast Applicant's argument (as one

directed to a printed letter "A") and then chne, based on that, that "applicant has not provided
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any evidence or explanation bbw the design could be percaivas a letter ‘A’ in any form."
(Opp. Br. 5.) Inlight of the aboy@pplicant respectfully disagrees.

The Examining Attorney then further concludes-without evidence, and
wrongly—that "noform of the letter 'A' includes the gap that is featured in the applied-for
triangle design." Ifl. (emphasis added).) This too appearbe a statement predicated on the
Examining Attorney's misreading of ApplicarnDéfice Action response and opening brief, as the
Examining Attorney's assertion ct@adoes not hold true with respt to script legering. Indeed,
as shown below in Fig. 5 (and more fully in EX), even a cursory regw of computer fonts
illustrates that there are numerous examples of the script letter "A" (both in lowercase and
uppercase) which not only resemble the Applisamiark in many respectsuyt also include such
a gap. Moreover, as demonstrated by Fig. 5, vihdee are many ways to render a script letter

"A," they are all neverthelessaognizable as the letter "A."

(Laacaa

Fig. 5: Excerpts from Exhibit A

Finally, the Examining Attorney relies om re Burndy Corp., 300 F.2d 938, 133
U.S.P.Q. 196 (C.C.P.A. 1962) tesert that "letter marks thateapresented in highly stylized
form are essentially design marks incapablebeing pronounced or conveying any inherent
meaning." (Opp. Br. 5.) This reliancenssplaced. Unlike the present case, Buendy court
was not comparing a letter and a mere shaperather two stylized ker "B" marks. 133

U.S.P.Q. at 197. Thus, the C.C.P.A. could pudsibly have differentiated the two marks based
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on overall connotation, as loiarks depicted the sartedter. 133 U.S.P.Q. at 197. It was in
that context that the court concluded thats'tbase must be decided primarily on the basis of
visual similarity of the marks.'ld. Nowhere in the opiniodid the court suggest ampgr se rule
regarding stylized letter marksor did the court hold that highbktylized marks were somehow
"incapable of being pronounced conveying any inherent meagl' as the Examining Attorney
suggests. (Opp. Br. 5.) On the contrary, the cexplicitly stated (unsyrisingly) that "[t]he
letter 'B'_carbe spoken.Burndy, 133 U.S.P.Q. at 197 (emphasis added).

Ultimately, theBurndy court held that the two marks were moinfusingly similar. Id.
Thus, if applicable to the present case atBalthdy merely stands for the well-established and
lauded proposition that there are pa se rules in a likelihood of confusion analysis, and thus
neither similarities in connotation nor a&gvance are necessarily dispositivd. In any event,
Burndy clearly does notlictate that the Board must treag thpplied-for mark as a meaningless
design, or suggest that it woulee proper to ignore the pervadi perceptual differences that
exist between the Applicant's rkaand the cited registrationd.

B. The Examining Attorney Improp erly Focuses On Individual
Features Of Each Mark Rather Than The Overall Impression Each Creates

The Examining Attorney correctly notes thi#tte test of likelihood of confusion is not
whether the marks can be distinguished wkahjected to a side-kside comparison,” but
rather, "whether the marks create the same overptession.” (Opp. Br. 4.) Yet, inexplicably,
the Examining Attorney rests her determioatiof likelihood of confusion on just such a
side-by-side comparison. Id( at 4-7.) Indeed, rather thagrediting the differing overall
impressions created by the Applicant's letteark and the cited design registration, the
Examining Attorney instead focuséier attention solely on trsitions in line thickness, and

rounded versus sharp angletd. at 4.)
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In doing so, the Examining Attorney not ongnores her own stateat that "[m]arks
should not be dissectadto component parts and minute distaof each partshould not be
compared with other parts,” she also mischaraeterthe alleged visual similarity between the
marks by suggesting that the transitiondine-thickness match up between the two. (Opp. Br.
4.) In fact, as Applicant pointed out in its opgmbrief, it is evident from the pictures thnaine
of the transitions in line thickness match up lestw the two marks, wittine cited registration's
thickest point being the left-most corner and the applied-for mark's thickest point being the
right-most "tail" of the scriptetter "A." (Opening Br. 7.) Mrover, whereas the applied-for
mark employs dramatic variations in line #ness in order to convey the swooping nature of a
handwritten, script letter "Athe cited registration relies on stdostially uniform line-width to
convey the constant thickness and twigthature of théobius shape.ld.)

But most notably, while the Examining Atteey goes to great lengths to ferret out
individual similarities between both marks, she then incongruously dismisses the cited
registration's three-dimensionality and lackamly gap as mere "inconsequential" and "minor
differences.” (Opp. Br. 6-7.) This is a primeaexle of the pervasive flaw in the Examining
Attorney's overall approach. In focusing soletyindividual similarities between the two marks,
and dismissing all else as minor details, the Examgidttorney misses the forest for the trees.
Indeed, as Applicant repeatedly pi@d out in its opening brief, ¢hdevil is not in those details
alone, but in the net effect that those distiniginig features will have on the way both marks will
be perceived and recalled in the mind of the aores; namely, one as letter, and the other as a
shape. (Opening Br. 2-3.) It is that net eff@bich the Examining Attorney has wholly refused

to consider by reducing the inquiry tsianple side-by-side visual comparison.
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C. The Examining Attorney Misconstrues Applicant's Argument
As To The Three-DimensionalityOf The Cited Registration

In an attempt to discount the significance of the three-dimensionality of the cited
registration, the Examining Attorney mdaststrues Applicant's argument altogether.
(Opp. Br. 6.) Applicant does notsgiute that its mark may be rendered in the same colors as the
cited registration. See Opening Br. 7.) On the contrary,is not the color and shading which
differentiate the two marks, but how color astthding affect what each mark will ultimately
convey. Due to the fact th#he cited registration depicts umique MObius form for which
three-dimensionality is a defining characteristic,yist employ variations in color and/or
shading. Indeed, were the citegisgration to be rendered in anylidacolor, it would utterly fail
to convey the distinctive three-dimensional forrmsitneant to convey. Istark contrast, due to
the dramatic transitions in line thickness, brokeacumference, and distinct negative-space of
the applied-for mark, it will reads a two-dimensional object @amy color or colors (namely, as a
script letter "A"). Thus, Aplcant's argument is not that iteark will never be rendered in
shades of red, orange, and yellow, but #eh if it were, the differences in its overall form
would nevertheless still cause it tonwey a stylized script letter "A."

D. The Examining Attorney Argues An Uncontested Issue:
Applicant Never Asserted That The Goods Are Unrelated

Starting at page 7 of her opposition brigfe Examining Attorney spends six pages
discussing the similarity of the goods idemttfi in the subject application and the cited
registration. (Opp. Br. 7-13.While Applicant understands thedia relevance of this point, it
nevertheless bears mentioning tAgiplicant never contested thissue. To be clear, Applicant
does not assert that confusion is unlikely duého marks being directed to different goods or
consumers, but rather, because the overalhettions and commercial impressions of the

applied-for mark and the citedgistration are truly distinct.
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E. The Examining Attorney Misunderstands Applicant's
Argument As To The Appropriate Standard Of Review

Finally, the Examining Attorney attempts to address Applicant's points regarding the
appropriate standard of revielut again misunderstands Amglnt's arguments. (Opp. Br. 13-
15.)

To be clear, Applicant's position is simplyat the cases relied upon by the Examining
Attorney—all of which pertain to nm&s for individual drug_names-do not justify a
heightened standard in the present case wherapplied-for mark and the cited registration are
merely logos. See Glenwood Labs., Inc. v. Am. Home Prods. Corp., 455 F.2d 1384 (C.C.P.A.
1972) (comparing MYOCHOLINE with MYSOLINE)Alfacell Corp. v. Anticancer Inc., 71
U.S.P.Q.2d 1301 (T.T.A.B. 2004) (comparing ONCASE with ONCONASBansett
Pharmacal Co. v. Canrick Labs, Inc., 25 U.S.P.Q.2d 1473 (T.T.A.B. 1992) (comparing
NOLEX and NALEX). As Applicant stated, reie its mark and the cited registration are
generalized logos rather tharesgic drug names, no physician or pharmacist will ever write or
fill prescriptions based on Applicant's marktbe cited registration, and no average consumer
will ever select products based solely on thek®iagn question. (Opening Br. 9-10.) Based on
that reality, Applicant respectfullgsserts that the applied-for rkand the cited registration do
not pose any special dangers warranting a heightened standard.

The Examining Attorney, however, incorrectigcasts this argument as an attempt by
Applicant to distinguish its mark based on "additiomatter that is not a part of the drawing or
mark." (Opp. Br. 14.) To be cle@pplicant does not argue thatconsumer or pharmacist will
"connect" its A-logo with additional matter dee Examining Attorney suggests. Rather,
Applicant argues that there is no need for glmeined standard in the present case because the

marks in question will not be ed to differentiate particuladrugs, but rather to identify the
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source of those drugs. Accordigpgthere is no more danger that the asserted similarity between
Applicant's A-logo and the cited registration wolddd to the selectioof the wrong drug than
there is that one might confuse two drugs reffeunder the same house mark. Applicant thus
again respectfully contends that the Boardudth weigh the present appeal under the normal

standard for likelihood of confusion.
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V. CONCLUSION

Regrettably, the posture of this reply brief is remarkably similar to the posture of this
appeal in general. While Applicant has repdjt stressed and exphaid the many reasons why
its letter mark will create a substantially difat overall connotation and commercial impression
from the cited design registration, the ExamgniAttorney has again failed to meaningfully
address any of those arguments. Nevertheldsite the Examining Attorney's opposition brief
does little to explain her pogmins, it is clear that she auld have this Board make its
determination based on nothing more than a Bidside visual comparison of the marks. Put
simply, that approach would be jmoper. As stated in Applictis opening brief, the true focus
of the likelihood of confusion inquiry is wheththe average consumer will perceive and recall
the differences between two marks, and thius proper test takes into account not only
appearance, but also connatatiand commercial impression.né as already explained, due to
the inherent conceptual differences betwedtere and mere shapes, Applicant respectfully
submits that the perception and lasting inspren of the applied-for mark and the cited
registration in the average consumer's mind b&llunquestionably distth For these reasons,
and as set forth in its opening brief, Applitarespectfully submits that there will be no

likelihood of confusion between itBark and the cited registration.
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Accordingly, in light of all of the forgoing, Applicant respectfully requests that the

decision of the Examining Attorney regarglimer position with rgpect to the pending

application be reversed, ancthhe application be allowed.

Dated:

July 18, 2011
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Respectfully submitted,

LERNER, DAVID, LITTENBERG,

KRUMHOLZ & MENTLIK, LLP
600 South Avenue West
Westfield, NJ, 07090-1497
Telephone:  908.654.5000
Facsimile: 908.654.7866
Attorneys for Applicant

Alvogen IP Co Sa.r.l.

By: __ / Robert B. Hander /
Robert B. Hander
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