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Request for Reconsideration after Final Action

The table below presents the data as entered.

Input Field Entered
| SERIAL NUMBER 77665184
LAW OFFICE
ASSIGNED LAW OFFICE 112
MARK SECTION (no change)
EVIDENCE SECTION
EVIDENCE FILE NAME(S)
ORIGINAL http://tgate/PDF/RFR/2009/12/16/20091216152029754216-77665184-
PDF FILE 002_001/evi_7410243226-
151709076 . 50481.T13001_Argument_for_Reply_to_6.17.09_OA.pdf
. CONVERTED WTICRS\EXPORTR\IMAGEOUT8\776\651\77665184\xmi 1
op FILE®) \RFR0002.JPG
G pa‘e;) RIS WALSLUALS T ACS
WTICRS\EXPORTS\IMAGEQUT8\776\651177665184\xml1
\RFR0003.JPG
WTICRS\EXPORTS\IMAGEOUT8\776\651\77665184\xml1
\RFR0004.JPG
ORIGINAL http:/Agate/PDF/RFR/2009/12/16/20091216152029754216-77665184-
PDF FILE 002_002/evi_7410243226-
151709076 . 50481.T13001_Printout_for_ProFollicaWebsite.pdf
SOFBILEGS) WTICRS\EXPORTSIMAGEQUT8\776\65 11776651 84\xml 1
G pages) \RFR0005.JPG
WTICRS\EXPORTS\IMAGEOQUT8\776\651177665184\xmi1
\RFR0006.JPG
WTICRS\EXPORTR\IMAGEQUTR\776\651177665184\xmi1
\RFRQ007.JPG
ACB’ IPT An argument in response to the likelihood of confusion rejection and a
ll?Es‘ViDENCEI gigF printout from the ProFollica website showing how Registrant's mark is
being used.
SIGNATURE SECTION
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/Jan N. Tittel/
Jan N. Tittel

‘Attomney of record, Massachusetts bar member
12/16/2009
YES

YES

FILING INFORMATION SECTION
SUBMIT DATE Wed Dec 16 15:20:29 EST 2009

USPTO/RFR-74.10.243.226-2
0091216152029754216-77665
TEAS STAMP 184-4603261d1cca945a26512
d9957d51abddf9-N/A-N/A-20
091216151709076185

PTO Form 1930 (Rev 8/2007)
OMB Mo. 06851-0050 (Exp. 4/30/2009)

Request for Reconsideration after Final Action

‘To the Commissioner for Trademarks:
Application serial no. 77665184 has been amended as follows:

EVIDENCE

Evidence in the nature of An argument in response to the likelihood of confusion rejection and a printout
from the ProFollica website showing how Registrant's mark is being used. has been attached.
Original PDF file:
hitp:/Aigate/PDF/RFR/2009/12/16/20091216152029754216-77665184-002_001/evi_7410243226-
151709076 _._50481.T13001_Argument_for_Reply_to_6.17.09_OA.pdf

Converted PDF file(s) (3 pages)

Evidence-1

vidence-2

Evidence-3

Original PDF file:

hitp:/Agate/PDF/RFR/2009/12/16/20091216 152029754216-77665184-002_002/evi_7410243226-
151709076 _._50481.T13001_Printout_for_ProFollica_Website.pdf

Converted PDF file(s) (3 pages)

Evidence-1

Evidence-2

Evidence-3
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SIGNATURE(S)
Réguest for Reconsideration Signature
Signature: /Jan N. Tittel/  Date: 12/16/2009

Sigaatory's Name: Jan N. Tittel
Signatory's Position: Attorney of record, Massachusetts bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of
the highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attomey or an associate thereof; and to
the best of histher knowledge, if prior to his/her appointment another U.S. attomey or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant
in this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute
-pawer of attomey with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attomey appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attomey appointing
him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.

Serial Number: 77665184

‘Internet Transmission Date: Wed Dec 16 15:20:29 EST 2009
TEAS Stamp: USPTO/RFR-74.10.243.226-2009121615202975
4216-77665184-4603261d1cca945a26512d9957
d51abddf9-N/A-N/A-20091216151709076185
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tion Serial No. 77665184

| ProFollica

e .
‘Shampoos; Hair {:are klts comprising non-medtcated hair care
| preparations, namely, a shampoo and acnvator gel; Halr g_}

arity of the Goods an: the Trade Channels for the Goods :
| Applxcant’s goods m Class 5 are “Pharmaceutxcal preparatlons for halr growth _

= mmlents.” The Office asserts : o

[T]he gistran ---goods, shampoos, halr care klts _mpnsmg non-

. medicated hair care preparations, ‘namely, a shampoo and activator gel; hair
-~ gel, and apphcant’s goods, phannaceuﬂcal preparations for hair growth
 treatments, fravel in the same channels of trade because both are used in the
are of hair. ; v

"fﬁce also provides coples of prmtouts froma USPTO database search showmg
arty regxstrauens of mal:ks used m connectlon w1th goods that are the same or

ar‘to those of Apphcant and Regxstrant in the present case. The Ofﬁce states:

These printouts have probatwe value to the extent that they serve to suggest
* that the goods and/or services listed therein, namely shampoos, activator
 gel, hair gel and pharmaceutlcal preparations for hair growth treatments, are
of a kind that may emanate from a single source.

' -respectﬁxlly traverses thJs basis for rejectnon | :

Wh ther'fth 3 pe, of goods covered by Appllcant’s 1ntended use and Reglstrant’ (T o ‘ ;
tfa i on may:ﬂleoreﬁcally emanate from a smgle sourca is not central to the analyms |
case. Here, 1mportant1y, Reglstrant’s own use of the mark makes it clear to




n Serial No. 77665184

> that “ProFolhca is the natural chmce for thcse who want an alternahve to the

nﬁca) approach for halr re-g ‘-::» owth” (emphams added), and that “[t]hls product

Moreover, in view of Reglstrant’s statements on the website, it is clear that

o Reg:strant 1s unhkely to expand into the ﬁeld of pharmaceutlcals using the ProFolltca

1 d, ﬂlerefore, be advxsed that Apphcant’s and Regxstrant’s goods are dlstmct and are
ely to come from a co:mnon source

Apphcant further submxts tha:t a purchaser of pharmaceutxcal preparatnons is highly
stncated Such goods are not purchased at the spur of the moment, but rather after
dh rable ccntemplatxon Also, such goods normally are not purchased by the general
"1thout professmnal gui_ :'c bya physxcxan or pharmacxst The sophlstxcatxon of
urchaser of the goods further nungates any likelihood of confusnon |

! Enciosed is another printout from Reglstrant’s websue where the cited phrases are marked




ion Serial o 7665144

e ;ﬁrst syllable of registrant’s mark is PRO which is the abbreviation of
professional”. Upon seeing the marks, purchasers would
oly assume that regxstrant’s goods are merely the professmnal line

| f@appllcént’s goods.

Asa ';}uutial matter, as explained in detail above, Reglstrant‘s use of the ProFollica mark

| _f,:,clm, y adv:ses the potential purohaser that Reglstrant’s goods are not pharmaceuticals

| mﬂns bas:s alone, Apphcant submits that there is no lxkehhood of confusion.

In addltlon, Apphcant agam submits that inclusion of the preﬁx “Pro”in

X Zt’s mark results ina different appearance and adds a syllable to the

létwn of the mark, both of which result in a different commermal impression. In

. viewof these dszerences m the marks, Apphcant submits there would be no likelihood of

vconfusmn asto the source afthe goods intended to be sold under the respectwe marks.
. The hkglthood of confusion rcﬁmal,should be withdrawn.
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_ly. mare is a ptoduct lhat dees au H‘tree it‘s colled Prafolﬁca‘“ Usmg
™ yourcas) prevent and reverse hair loss: ProFollica™ offers 3 naturs! and safe
tive to-the Costly prescrption medi ines cu tised to treat baldnass: And,
unlike many other shampoos It contalns no harsh chamicals.

PROFOLLICA™ !5 GUAMWEE%)‘

use me-'mica ' you Wik need to use haic re-growth soltions that come with
us and unpleassnt sldmffzcts Profollica™ is af natural. There are no hanmful
e, Thare are.no ﬂoxlcmemlcals. 1¥'s inexpensive. And there are fio side elfects except

and luuk your best? Use Fmﬁu!lica" and

th therte gsthat Profollica™ comes with a 100%
' ﬁfﬁitﬁﬂ éays you‘lk
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