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United States Patent and Trademark Office
Trademark Trial and Appeal Board

In re Sparta Beverage LLC
Mark: SPARTAN MEAL
Serial No. 77530392

REQUEST TO SUSPEND
PROCEEDINGS

INTRODUCTION
Appelant hereby requests that in the interest of justice an judicial economy to prevent additional needless

litigation, that the Board suspend the instant appeal pending final resolution of pending applications

"SPARTAN FUEL, Serial Number 85567313" and "SPARTAN Serial Number 77567596".

ARGUMENT

Said applications are filed subsequent to the Appellant's application and are confusingly similar yet they are
being preped for registeration and or have been published. 85567313 is in class 005 for Nutritional
supplements and 77567596 in class 32 for beverages that contain Whey protein which would make
interchangable with class 005. Registration of one or both of these marks will violate appellant's due process

and equal protection rights and will provide legal basis that SPARTAN MEAL should be registered.

REQUEST FOR JUDICIAL NOTICE

Additionaly Applicant requests that the Board take judicial notice of application 77532353 for SPARTAN
ENERGY. Said application was refused by examining attorney on basis of Confusion and affirmed by this
Board. Please take judicial notice of Board opinion dated July 1 2014 (hereto attached). Despite the fact that
77532353 in class 32 for fortified beverages was denied and affirmed on appeal, application 77567596 for
virtually same products have been approved for publication.

CONCLUSION AND PAYER

Publication and registration of the subsequently filed applications 85567313 and 77567596 will directly
effect this Appellant's rights and legal basis for registration of SPARTAN MEAL. Therefore it would be
prudent and Appellant hereby requests that the Board suspend this appeal until final resolution of applications
85567313 and 77567596.



Respectfully submitted;

/sam hope/
Sparta Beverage LL.C
April 6, 2015



THIS OPINION IS NOT A
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UNITED STATES PATENT AND TRADEMARK OFFICE

Trademark Trial and Appeal Board
In re Sparta Beverage LLC

Serial N, T7T532353

Sparta Enevpy LLC, pro sel.

Lourdes Ayuls, Trademark Examining Attorney, Law (ffice 106 (Mary L. Sparrow.
Mannging Attorney),

Belure Seeherman, Wellinglon, and Ritchie, Administrative Trademark Judgoes.
Opinion by Ritchie, Administrative Trademark Judge:

Sparta Beverage LLC filed an applicalion to register the mark SPARTAN
ENERGY and design, as shown below, for poods ultimately ideniified s “enhanced

beverages, namely enerey drinks,” in International Class 392

- Represented by Sam lope, Cenoral Manager.

P Application Serial No. 77542353, filed July 28, 2008 pursuant to Seclion 1(b) of the
Trademark Aet, 15 U542, § 1051¢h): amended to Seetion 1¢a) of the Trademark AcL, 15
11.5.C. § 1051{a} alleging dales of first nse and [irst use o commeree on April 1, 2010, and
diselaiming un exclusive right to the term “BNEHGY" aparl from the mark ns shown, The
1ssue of the ideonlification of goods is dizcussed herein. The color gold ia clatmed as a lature
of the mark.
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The Trademark Examining Attorney relused registration of the mark under
Section 2(d) of the Trademark Act of 1946, 15 173,00 § 1052(d). an the ground that
Applicant’s mark 3o resemliles the previously registered marks SPARTAN Y in
standard character format, and SPARTAN and design,® as shown below, bolh
owned by the same entity, and both identifying, tnter alia, “fruit juices, fruit

flavored beverages, drinking water, spring water, soft drinks, pop, vegetable fuices,”

i Registration No. 3067847, issued Barch 14, 2000, Sections 8 and 15 affidavits accepted
and acknowledged, 'This registration containg goods inoolher olasses,

1 Registration No. 3095219, izsucd May 23, 2006, Sections 8 and 14 affidavits accopted and
acknowledged. This registration contains goods in other classss. The colors groen, vollow-
green and white are claimed as a feature of the mark.

[
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in Internalional Class 32, that as used in connection with applicant’s identified

goods, applicant’s mark iz likely to cause conlusion, mistake, or to deceive:

The Examining Attorney further refused W aceepl an amendment of goods,
including a reinsevtion of previously deleted goody, proffered by Applicant in s
May 2%, 2013 Response to Office Action. TTpon final refusal of regisiration,
Applicant filed a timely appeal. Both Applicant and the Examining Attorney filed
bricts, and Applicant filed a reply briel. After careful consideration ol the arguments
and the evidence of pecord, we affirm the relusal to register and the Examining
Attorney’s action with respect to the identification of goods,
Reinzertion of Previously Deleted Goods

Applicant originally filed 1ts application identifying “heer; black beer: botiled
drinking water; brewed mali-based aleoholic beverage in the nature of a beer;
coffee-flavored beor; coffee-flavored soft drink; concentrates, sveups vr powders used
in the preparation of =oft dvinks; drinking water with vitamins: energy drvinks;
[rozen bevernges; isotonic beverages; male liquor: non-alechelic malt beverage;

powders used 1n the preparation of isolonie sports drinks and sports heverages; soft
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drinks: sports drinks; whey heverages.” With its March 22 2012 Response to Office
Action, Appheant voluntarily deleted all but “encrgy drinks” from the wentification
of goods, staling: “Items I the description of goods that may have heen a sourcee of
comlasion have heen deleted, Therefore, respectfully request |sic| thal any objeciion
on the basis of Likelihood of Confusion to be withdrawn [s1c].”® Applicant further
amended the identification of goods on Qetober ¥, 2012 to “enhanced boverages,
namely cnergy drinks” The amendments were accepted by the Examining
Attorney,

On May 29, 2013, Applhcant attempted to reinsert goods into the identificalion,
specifically, “enhanced beverages, namely, enerpy drinks and sport drinke and
powders used in the prepavation of same.” The Examining Attorney reiccted this
atlempt. stating that sinee Applicani had voluntarily deleted the goods, it eould not
l:ter reinsert them, The Examining Attorney cited TMEP § 1402.06() (2014},
which stales

1402.06(a) Limiting the Identification of Goods and Services

As noted above, Lhe ruleg permit amendments to limit the
dentification of goods and servicez. Deletions from the identificarion of
gooda and scrvices are also permitted. “Delotion” means rthe
elimination of an existing item in an identification of goods and
services in its entirety, If the applicant wishes to amend the
identifieation of goods and services to delete one or more items, the
examining attorney should accept the amendment, 101t 1% imely and
alherwise proper. However, once the applicant has exprossly amended

ithe identification of goods and services to delete an item, it may not be
reinserted in a later amendment.

Applicant asserts that ihe relevant provision is TMEP § 1402.07(e). which reads, in

relevant part, as follows:

" This amendment o the identification was filed subscquent to the amendment to altege
use, which was filed on May 4, 2008, and asserted use in cammeree [or the wouds as lisled in
the original wWeotificaiion, -
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1402.007(e) Permissible Scope of Identification Affected hy
Praposed Amendment That Ts Acceptable

The only circumstance in which the applicant may reinsert goods or
services Lhat were omitted or deleted from the identification of goods or
services 1+ when before publication or within six months of the
1zsuance of an examiner's amendment {see TMEDP § T07 et seqg.).
whirhever is surlier, the applicant objects to an amendment ol the
idenitfication of goods or services in the examiner's amendment on the
ground that the examiner's amendment does not reflect the agreemend
between the applicant and the examining attorney.

This provision of the TMEP contemplates reinsertion of goods or services that were
deleted by an examiner's amendment and without the consent of the applicant. In
short, 1t applies Lo siluations where an examiner's amendment docs not reflect the
amendmoent authoerized by the applicant. It does not apply to sttuations, such as the
one at hand, where Applicani ilself deleted the goods voluniarily via a Besponse to
Office Action. Thus, as noled by the Examining Attorney, the velevant provision of
the TMEP is § 1402.06(a), which states clearly, “However, once the applicant has
expressly amended the identification of goods and services to delete an ilem, il mav
not be reinscrted in a later amendment.” Aceordingly, Applicant's identificalion of
guods shall remain, per its latest accepted amendment, “enhunced beverages,
naxﬁely energy drinks,™6
Likelihood of Confusion

We base owr determination under Section 2(d) on an analvsis of all of the
probative evidence of record bearing on a likelihood of confusion. in re £, I du Pont
de Nemours & Co., 476 F.2d 1337, 177 USPQ 563, 567 (CCPA 19730, See also, In re
Megestic Distifling Company, The., 315 F.34 1311, 65 USPQ2d 1201, 1203 (Fed. Cir.
20013). Tn any likelihood of confusion analysis, bwe key considerations are tho

gsimiltaritics between the marks and the similaritics betweon the goods or services.

" We note thal the additional items would nod have affected the outeome of our analysia of
likelihood of confusion.

.
L
.
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See Federated Foods, Inc. v, Fort Howard Co., 544 F.2d 1098, 192 USPQ 24, 25
(CCPA 1976) {(*The fundamental inguiry mandaled by §2{) goes to the cumulative
effect of differenees in the esaential characteristics of the goods and differences in
the marks"), We constdor each of the factors as to which Applicant or the Examining
Attorney presenied srguments or evidence. To the exienl Lhat any other factors are

relevanl, we treal them as neutral.

We conaider and compare the appearance, sound, connotation and
commercial imprassion of the marks in their entiveties. Palm Bay Frnports Ince. v,
Vetwve Clicquot Ponsurdin Maison Fondee En 1772, 396 T 3d 1369, 73 USPQR2d
16890, 1692 (Fed. Cir. 2005). The proper iest 1s not 1 stde-hy-side comparizan of the
marks, bul instead whether the marks are sufficiently similar in termz of theie
commercial impression such that persons who encounter the marks would be Likels
to assume a comnection hetween the pactes.” Coach Serns., Tne, ¢ Trinmph
Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1721 (Fed. Cir. 2012) (citation
omitted). The mark in cited Hegistration No. 3067847 consists of the term
SPARTAN, in standard characters. This term is incorporated in full in Applicant's
mark, which conaiste of the literal clement SPARTAN ENERGY, and a design of a
helmet. The added, and disclaimed, term “"ENERGY" does not serve 1o change the
commercial impression. since it is descriptive of Applicant’s goods. In re Nedtonol
Data Corp,, 224 USPQ 749, 701 (Fed. Gir, 1983) ¢*|TThere is nothing improper in
stating that, for rational reasons, more or loss weight has beon given Lo a particular
feature of a mark, provided the ultimate conclusion rests on consideration of tho
marks m their entiretics.”). We further note, that with regard to the design in
Applicant’s mark, it is well-established that it is typically the words that consumers
will wae to call for or vefer to goods ov services. fn re Viterra fne., 671 F2d 1358, 101

LUsPQ2d 1905, 1811 {Fed. Civ. 2012), citing CBS Inc. v. Morrowe, T08 F.2d 1579, 2158



Herial No. F7a%24353

LISPG 108 (Fed. Cir. 1983), Indeed, in Applicant’s mark the design mersly serves fo
emphaszize the commoercial impression of the literal elemeni, te., thal of a Spartan
warrior. Accordingly, we find that, when considered in their enlirelies, the marks
have efleciively the saume meaning and commercial impression, gs well as strong
sitnilarities in sight and sound.

While the mark in cited Repistration No. 3095219 also contains a design
elemaent, the design is minimal and the Titeral word “SPARTAN" dominales, and we
find that the design dees not change the commercial impreasion, noer does the
additional wording “KST, 1953,” which would merely inform consumers of the year
the brand or company may have been established. We find similarilies with the
sight, sound, meaming and commercial impression with this mark as well,

Applicant argues thal the shared term “SPARTAN" ix weak, stating in its
appeal brief, "Tess svirches of ive trademarks in the PTO databaze revealed 437
live SPARTAN applicalions and registrations (ses attached TESS serch {sic|
results), which are far too many to printout [zic] and analyze.” {ﬁppl’s brief at 6).
Applicant did not make any of Lhese applications and regiatrations of record, bul it
attached Lo its brief a list from the TRESS databasc eonsisting of information ahout
17 applications and one registration (mark, scrin] number and registralion number,
status). In orvder to make o third-party regisiration of record, a copy ol 1he
regrstration, either a copy of the paper TUSI'TO record, ur a copy taken from the
clectronic records of the Office, should be submitted. In re Volve Curs of North
America Inc., 46 USPQ2d 1455, 1156 n. 2 (TTAB 1893); and fn re Duofold Iie., 184
LISPQ 638, 640 (TTAB 1974}, Mercly providing a list, as Applicant has done here, i=
msufficient. fn re Nos Padres Ine. 49 USPQ2d 18650, 1861 n. 2 (ITAB 1998). Wo add
that even if these applications and registrations had been properly made of record,
they would not support Applicant’s argumeni. Thivd-party applications are evidence

only of the [act that they have been Ried. See Frito-Lay North America, Ine. v.

S 7.
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Princeton Vanguard, LLC, 109 UISPQ2d 1949, 1956 n.9 {TTAB 2014) (“The
applications are not ovidence of anything except that thev were filed.™ The single
third-party registration ig insullicient to show that SPARTAN s a weak mark.

Apyplicant further argues thai "SPARTAN" 12 a house mark for Registrant,
identifving 169 items 1n 8 clazses, and that therelore Lhe mark 13 entitled to less
protection. We assame Lhat it is Applicant’s position that because it nses SPARTAN
ENERGY and design as a product mark, consumers who are famitar with
Registrant's house mark SPARTAN will recognize that the product mark SPARTAN
ENERGY identifics products from a soparate source. This argument iz unavading.
The registration is not limited to uge as a house mark; Registrant, rather, may use
1te mark as a produect mark az well, See Scction 7(b) of the Trademark Aet.

Applicant further argued that similar marks can co-exist in a “crowded” Meld,
citing two currently existing registrations for MONSTER ENERGY, Registration
3,057,061, disclaiming "ENERGY" und B MONSTER, Regislration No, 2,809, 183,
both idenlifying, mfer alia, fruit juiee in Tnternational Class 32, Howoever, it is
axiomatic Lhat every casc must be decided on its own merits, n re Nott Desions fne.,
236 F.3d 1389, 57 USPQ2d 15664, 1566 (Fed, Cir. 2001) (“Even if 2ome prior
registrations had some characteristics similar to [applicant’s| application, the PT{Ys
altowanee of such prior regigtrations does nei bind the board or this court.™),

In view of the foregoing, we find that the du Pont factors of the similavity of
the marks and the strength of the registered marks weighs in favor of finding a

likelihood of confusion with the cited reeistrailons.
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The Goods and Channels of Trade

Groods or services need not he 1dentical or cven eompetitive in order Lo
support a finding of ikehhood of eonfusion. Rather, it is enough that goods or
services arc related in some manner or that circumstances surrounding their
markeling are such that they would be likely to be seen by the eame persons unduer
circumsatanees which eould give rize, because of the marks used thoreon, to a
mistaken belief that they originute from or are in some way associated with the
same produccr or that there is an agsociation belween the producers of cach parties’
goods or services, fr re Melinlle Corp., 18 USPQ2d 1386, 1388 (TTABR 195913,

The Examining Attorney submiltted numerous third-party resisiralinns that
include both the gonds identified in the application and goods identified in the eited
registrations. These include. for example. Registration No, 4202843 (DUBAT COLA)
[or, among other thingz, “fruil drinks and fruit juices” amd “enerey drinky™;
Registration No, 4211325 (DRIVE M7 ENERGY DRINK) for, among other things,
“fruat drinks and St Juices,” and “energy drinks™; Registration No. 42182096 (IIGT
STAR JOY & BEAUTY) f(.JI', among other things, “[ruil julces” and “energy drinks™:
Hepisiration No. 4227746 (SIP SOCIAL TMTACT PRODUCTS TAKE A 8112 FOR
HUMANITY) for, among other things, “fruil drinks and juices” and “cnergy drinks”:
Regtsiration No. 4224775 (UFLAVOR) for, ameng other things, “firuit dvinks. soft
drinks,” and “encrgy drinks™; and Registration No. 3293980 (POTICE FUEL) for,

among other things, “fruit juices, drinking water,” and “encrgy drinks,”
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These third -party registrations serve 1o suggest that the goods are of a lype
which may emunate from a single source. See fn re Albert Trostel & Sons Co., 29
USPREd 1783 (TTAB 1493,

As Lo channels of trade, neither the identification of poods in the application
nor the identification of goods in the cited registrations contain any limitations.
Accordingly, we must assume that Applicant’s and Registrant’s gonds may travel
via all normal channels of trade which, since the goods are aimilar drinks, ave likely
to overlap. See Sguirico v. Tomy Corporation, 607 1.2d 1038, 215 USPQ 937 {Ff:d..
Cir. 1983). Beeause these goods are common consumer items, the oluuses of
purchasers. which is the publie at large, are the same. Accordingly, the second and
third di Pord faciors weigh in favor of finding a likelihood of contfuszion as we:.

Applicanl argues that “[t]he nature of Appellant’s products clearly require
selection with care and deliberation alter significant Investigation [sic].” {appls
brief at 6). There is no evidence of roword that consumers of energy Arinks arc
particularly sophisticated or discerning. Accordingly, we find this o Pont factor to

e neutral.

Considering all of the evidence and arguments of record as it pertains Lo the
du Pond Laclors, we conclude thal the marks are in their dominant literal postions
substantially identical in sound, appearance and meaning and, when congidered in
Lheir entireties, give the same commercial impreasion: the goods are related; and

they are hikely to be sold through the same channels of trade to the same classes of

- It
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purchasers, Accordingly, we ind o hkelithood of confusion belween Applicant’s mark

and the marks in the ciled registrations.

Decision: The Section 2(d) refusal wo register is aMirmed.,

211



