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INTRODUCTION

In accordance with the pi‘ovisions of 37 C.F.R. §§ 2.141 and 2.142, Applicant hereby
appeals to the Trademark Trial and Appeal Board from the decision of the Trademark Examining
Attorney refusing registration of the mark MINDPOWER, Serial No. 77/519313, under Section
2(d) of the Trademark Act. Applicant’s mark for its varied products and the cited registration
will not be confused because each parties’ consumers will not be confused and tl;ink that the
identified goods come from the same source. Thus, Applicant respectfully traverses the
Examining Attorney’s refusal of its ma:_rk and submits that the mark is incapable of causing

confusion and should be allowed for publication.

L STATEMENT OF FACTS

The application for registration of the subject mark, MINDPOWER, identifies the

following goods:

Botanical extracts for use in the manufacture of nutraceuticals; plant extracts for use in
the manufacture of pharmaceutical preparations in the form of lotions, creams, and
topical analgesics and anesthetics, tablets, capsules, pills, tincture, suppositories and
ampule for injection; botanical extracts for use in the manufacture of nutraceuticals and
pharmaceuticals; botanical extracts for use in the manufacture of nutraceuticals and
pharmaceuticals; chemical extracts and active principles extracted from medicinal plants
for use in the manufacture of nutraceuticals and pharmaceuticals; chemical extracts and
active principles extracted from medicinal plants for use in the pharmaceutical industry,
namely, chemical agents made from botanical extracts or association of chemical extracts
for use in the manufacture of pharmaceutical or nutraceutical products; botanical extracts
used in preparations in the form of lotions, creams, and topical analgesics and anesthetics,
tablets, capsules, pills, lozenges, inhalers, tincture, suppositories and ampule for
injection; botanical extracts for use in the manufacture of preparations in the form of
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MINDPOWER

lotions, creams, and topical analgesics and anesthetics, tablets, capsules, pills, lozenges,
inhalers, tincture, suppositories and ampule for injection; botanical extracts used in the
manufacture of pharmaceutical preparations in the form of lotions, creams, and topical
analgesics and anesthetics, tablets, capsules, pills, tincture, suppositories and ampule for
injection; botanical extracts for use in the manufacture of pharmaceutical preparations in
the form of lotions, creams, and topical analgesics and anesthetics, tablets, capsules, pills,
tincture, suppositories and ampule for injection; botanical extracts for use in making
cosmetics; herbal extracts, botanical extracts, preparations, and blends, mushroom,
fungus, or spore extracts or blends, for use in the manufacture of foods, functional foods,
medicinal foods or beverages; herbal extracts and blends for use in the manufacture of
medicinal foods or beverages; botanical extracts for use in the manufacture of
pharmaceutical preparations in the form of lotions, creams, and topical analgesics and
anesthetics, tablets, capsules, pills, tincture, suppositories and ampule for injection

The Examining Attorney has refused registration because of an alleged likelihood of

confusion under Section 2(d) of the Trademark Act in view of Reg. No. 3372455, MIND

POWER RX, for:

Dietary and nutritional supplements.

a. DESCRIPTION OF THE RECORD

The chronology of papers in the case is as follows:

July 10, 2008 - The present application was filed requesting registration of
the mark for goods identified in International Class 5 based on an intent to use.

October 21, 2008 — An Office Action was issued by Examining Attorney Tina M.
Kuan refusing registration based on the original identification of goods, and the
Examining Attorney citing the MIND POWER RX registration, as well as U.S.
Reg. 2119897 for MINDPOWER for services in Classes 35 and 42.

April 21, 2009 - Applicant filed a Response amending the description of goods in
Classes 1, 29, 30 and 32 and deleting the goods in Class 5, and payment of fees
for four additional classes.

May 4, 2009 - Examining Attorney Kuan issued a Final Section 2(d) Refusal
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with respect to Reg. No. 3372455 and withdrew the refusal based on Reg. No.
2119897. ’

May 4, 2009 - Examining Attorney Kuan issued an Examiner’s Amendment,
amending the recitation of goods in Classes 1, 29, 30 and 32.

October 20, 2009 — A Request for Reconsideration and Notice of Appeal were
filed wherein the identification of goods were amended in Class 1 and Classes 29,
30 and 32 were deleted from the application. Applicant indicated the refusal
based on likelihood of confusion with Reg. No. 3372455 was made moot by this
amendment.

October 20, 2009 - Appeal acknowledged by the Trademark Trial and Appeal
Board. Case remanded to Examining Attorney for examination of Request for
Reconsideration. '

November 17, 2009 - The Examining Attorney issued a Request for
Reconsideration Denied reaffirming the prior refusal on likelihood of confusion
and “[attaching] copies of printouts from the USPTO X-Search database which
show third-party registrations of marks used in connection with the same or
similar goods .. as those of applicant and registrant in this case.” (See further
comments below.)

November 27, 2009- Order from the Board mailed, resuming the appeal and

setting the deadline to file applicant’s reply brief set as Tuesday, January 26,
2010.

IL. STATEMENT OF THE ISSUE

Whether the final Office Action, dated May 4, 2009, and the Continuation of the
Final/Action Denying the Request for Reconsideration, dated November 17, 2009, are correct in
alleging that a likelihood of confusion pursuant to Section 2(d) of the Trademark Act exists

between the mark in the subject application and the mark cited in Registration No. 33724535.
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1.  ARGUMENT

It is submitted that the Examining Attorney’s refusal to register Applicant’s mark
MINDPOWER on the basis of the cited registrant’s MIND POWER RX mark is not well
founded. The Lanham Act is intended to provide protection from confusion on the consumer
level. Also under the Act, a refusal to register that is based upon a likelihood of confusion has a
pre-requisite that the confusion as to the source of the goods or services not be merely possible,

but likely. As stated by the Court of Customs and Patent Appeals (CCPA) in In re E.I. DuPont

de Nemours & Co. 476 F.2d 1357, 177 U.S.P.Q. 563,(C.C.P.A. 1973), the objective of the

Lanham Act is “making registration more liberal, dispensing with mere technical prohibitions
and arbitrary provisions and modernizing the trademark statutes so that they will conform to

legitimate present-day business practice.” Dupont de Nemours & Co., 177 U.S.P.Q. at 566.

The basic goal of the Lanham Act, as stated by the CCPA was “the protection of
trademarks, securing to the owner the goodwill of his business and protecting the public against

spurious and falsely marked goods.” Dupont de Nemours & Co., 177 U.S.P.Q. at 563. In the

instant case, the granting of Applicant’s registration will neither transgress upon any goodwill of
the cited registrant nor harm the purchasing public.
Section 2 of the Lanham Act provides:

No trademark by which the goods of the applicant may be distinguished from the
goods of others shall be refused registration on the principal register on account
of its nature unless it...

(d) consists of or comprises a mark which so resembles a [prior mark] as to be
likely, when used on or in connection with the goods of the applicant, to cause
confusion...
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15 U.S.C. §1052(d) Emphasis supplied.

Additionally, as this Board noted in In re Massey-Ferguson Inc., 222 U.S.P.Q. 367, 368

(T.T.A.B., 1983), quoting from Witco Chemical Co. v. Whitfield Chemical Co., Inc., 164

U.S.P.Q. 43, 44 (C.C.P.A. 1969):
We are not concerned with mere theoretical possibilities of confusion, deception
or mistake or with the de minimus situations but with practicalities of the

commercial world, with which trademark deals.

The test for likelihood of confusion is “whether an appreciable number of ordinarily

prudent purchasers” is likely to confuse the source of the newcomer’s products or services with

the source of another existing prior mark. Solton, Inc. v. Cornwall, Corp., 477 F.Supp. 975, 989
(D.C.N.J. 1979) Emphasis supplied. This test must be considered in perspective. Marks are to

be viewed in the context of legitimate present day business practice. Hence, only marks that are

confusingly similar to the extent that they disrupt legitimate present day business practice should
be refused.

In this instance, confusion between Applicant’s mark MINDPOWER and the cited
registrant’s mark MIND POWER RX is not likely. No appreciable number of ordinarily
prudent purchasers would confuse the source of the goods and no disruption of legitimate present
day practice would ensue with the registration of the Applicant’s nﬁark.

The ultimate question of likelihood of confusion is one of fact and numerous factors are
relevant in making that deteﬁnination. These factors include a comparison of the relevant marks,

the similarity or dissimilarity of the marks in their entireties as to appearance, sound, connotation
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and commercial impression; the similarity or dissimilarity and nature of the goods as described
in an application or registration; channels of trade; and the care and the sophistication of relevant

purchasers, among others. Dupont de Nemours & Co., supra, at p. 566-67; see also TMEP

§1207.01.

A, COMPARISON OF MARKS

Applicant respectfully traverses the Examining Attorney’s contention that the Applicant’s
mark MINDPOWER and the cited registrant’s mark MIND POWER RX would be likely to
cause confusion due to their similar appearance coupled with the presumption, held by the

o

Examiner, that the term “RX plays.a very small role in indicating the source of the mark. This
belief is held from the First Office Action in which the Examining Attorney states:

Although a disclaimed portion of a mark certainly cannot be ignored, and the

marks must compare in their entireties, one feature of a mark may be more

significant in creating a commercial impression.

In refusing Applicant’s mark with this interpretation of RX, the Examining Attorney has
neglected to consider the subject marks in their entireties. The Examining Attorney’s assertion
that the consumer will recall only the beginning of a mark, e.g., the first word, prefix or syllable,
does not éllow for the consideration of the Applicant’s mark in its entirety. By not considering
the mark as a whole, the Examining Attorney has not heeded the anti-dissection rule, namely the
rule that the fact-finder may not dissect the mark into smaller parts and focus on those parts in

order to search for or substantiate differences in the marks. This is the very case in this instance.

Applicant’s mark MINDPOWER is not being considered in its entirety.
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According to Massey Junior College, the marks in question must be viewed in their
entirety and not dissected into separate parts:

That marks must be considered in their entireties in determining whether there is a
likelihood of confusion or mistake is a basic rule in comparison of the marks.
Here the Board...sought to establish an exception to the rule, namely: if the most
prominent feature of a mark creates a commercial impression separate and apart
from the remaining features of the mark, any confusing similarity with respect to
it is determinative with respect to the mark in its entirety. We know of no
authority which supports such an exception and hold that the Board erred on this
point.

Massey Junior College v. Fashion Institute of Technology, 181 U.S.P.Q. 272, 273-74
(C.C.P.A. 1974).

In addition, according to the anti-dissection rule, a mark is tested for its distinctiveness by

viewing it as a whole, not by dissecting it into individual parts. 1 McCarthy Trademarks and

Unfair Competition, 4™ Ed. §11:26 (1977); Estate of P.D. Beckwith, Inc. v. Commissioner of

Patents, 252 U.S. 538, 545-46 (1920) (“The commercial impression of a trademark is derived
from it as a whole, not from its elements separated and considered in detail. For this reason it
should be considered in its entirety.”).

Thus, what is important is the impression that the mark', considered as a whole, creates on

the reasonably prudent consumer. In re Hearst Corp., 25 U.S.P.Q.2d 1238 (Fed. Cir. 1992) (Fed.

Cir. reversed the T.T.A.B. decision finding VARGA GIRL likely to be confused with

VARGAS); In re National Data Corp., 753 F.2d 1056, 224 U.S.P.Q. 749 (Fed. Cir. 1985)("basic

principle in determining confusion between marks is that marks must be compared in their

entireties...”); 0.&W. Thum Co. v. Dickinson, 245 F. 609 (6th Cir. 1917), cert. denied, 246, U.S.

664, 62 L.Ed. 928, 38 S.Ct. 334 (1918); Massey Junior College v. Fashion Institute of




Serial No. 77519313
Mark: MINDPOWER
Page 12

Technology, 492 F.2d 1399, 181 U.S.P.Q. 272 (C.C.P.A. 1974); Little Caesar Enterprises, Inc. v.

Pizza Caesar, Inc., 834 F.2d 568, 4 U.S.P.Q.2d 1942 (6™ Cir. 1987); Estate of P.D. Beckwith,

Inc. v. Commissioner of Patents, 252 U.S. 538 (1920).

This understanding of viewing the mark as a whole, completely in its entirety,
specifically the anti-dissection rule, assumes that consumers tend to maintain a mental

impression of the mark as a whole. T&T Mfg. Co. v. A.T. Cross Co., 449 F. Supp. 813, 197

U.S.P.Q. 763 (D.C.R.I 1978), aff'd, 587 F.2d 533, 201 U.S.P.Q. 561(1st Cir. 1978), cert. denied,
441U.S. 908, 60 L.Ed.2d 377, 99 S8.Ct. 2000, 202 U.S.P.Q. 320 (1979). Consistent with this, it

has been held that focusing on a specific and “prominent” feature of a mark, ignoring the mark as
a whole, and deciding likelihood of confusion based solely on that specific part violates the anti-

dissection rule. Massey Junior College, supra.

Viewing the marks as a whole by not ‘splitting off what the Examining Attorney perceives
as a mere addition of a disclaimed phrase “RX” from the Registrant’s Mark in keeping the anti-
dissection rule, Applicant’s mark and the cited registrant’s mark are different in sight, sound, and
commercial impression. The Applicant’s mark consists of one word while the registrant’s mark
consists of two words, plus RX.

Further, in support of Applicant, and in reply to the Examining Attorney’s newly attached
printouts (see reference to November 17, 2009 Request for Reconsideration Denied above), a |
number of registrations on the Principal Register in Class 1 for marks where the same words are

shared and one registrant was allowed to register those shared letters with the addition of RX, or

a registrant was allowed to register the shared word without the RX. The TESS records for these

/
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registrations are hereby submitted as Composite Exhibit 1, are notable examples of the
recsognition by the Trademark Office of the ability of consumers to discern between marks
distinguished by the RX portion of the mark and the associated goods and services. For ease of
review, Applicant provides a short summary of the goods in Class 1.

Since the Examining Attorney has raised the new issue of the probative value of the
newly cited X-Search printouts and material obtained from the Internet, Applicant is compelled
to respond with the relevant registrations set out below. This is the first extensive opportunity for
Applicant to address the issue. Itis réspectfully submitted that Remand under TMEP 1504.05 is
not required and that the Appeal can go forward. If however the Honorable Board feels tilat the
Examining Attorney, for some reason, cannot address the issue in the Examiner’s Reply Brief,
Applicant would then respectfully requests that the application be remanded for ex-parte
consideration under TMEP 1207.02, 37 C.F.R. § 2.142(d). Further in the alternative, Applicant

hereby incorporates such a Request by reference.

Mark: SWEET Mark: SWEETRX

Reg. No. 3329090 Reg. No. 3683889

Goods: “plant nutrients and Goods: “nutritional food and drink additives....”
supplements....” Owner: Allen, Ann de Wees

Owner: American Agritech

Mark: POWER Mark: POWERX

Reg. No. 3138552 Reg. No. 2851413

Goods: “micro organisms for Goods: “oxidizing chemicals for industrial
treatment of bodies of ‘ use in treating wastewater....”
water...." Owner: PPG Industries Ohio, Inc.

Owner: Alumin-nu Corp

Mark: ARENA MOIST Mark: ARENA RX
Reg. No. 2910044 Reg. 2295593
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Goods: “Co-polymer for mixture Goods: “Chenncals namely, a dust stablhzmg
with soil....” agent....
Owner: Absolute Innovations, Inc.  Owner: Midwest Industrial Supply, Inc.

Mark: WATERSTOP-PLUS Mark: WATERSTOP-RX

Reg. No. 1587315 Reg. No. 1510563

Goods: “Water-proofing compound Goods: “Waterproofing/sealant composition....
for...concrete construction” Owner: Amcol International Corporation

Owner: Intercontinental Construction

and Equipment Company, Inc.

]

Mark: SUPRA Mark: RX SUPRA -

Reg. No. 1824020 Reg. No. 3530922

Goods: “Talc for industrial uses....” Goods: “Fertilizers for agricultural use”
Owner: Luzenac America, Inc. Owner: Cosmocel S.A.

Mark: SUPREME Mark: RX SUPREME

Reg. No. 1844000 Reg. No. 3605263

Goods: “Hydrous magnesium Goods: “Fertilizers for agricultural use”

silicate for industrial uses....” Owner: Cosmocel S.A.
Owner: Luzenac America, Inc.

Mark: RX Mark: RX & design

Reg. No. 1385622 Reg. No. 1604223

Goods: “Thermosetting plastic Goods: “Glazing type protective coating for
molding materials...” refactory lining materials”

Owner:World Properties, Inc. Owner: RX Chemical Company, Inc.

Mark: DRI-RX Mark: DriFX

Reg. No. 1562872 - Reg. No. 2738230

Goods: “Drying compositions...” Goods: “Chemicals, namely, moisture
Owner: OMG Americas, Inc. management...”

Owner: Huntsman International LLC
While each case is decided on its own facts, prior government action by the USPTO is

instructive to the public in choosing a mark for use and deciding which marks they should avoid.
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If the public is unable to rely on prior actions by the Examining Corps in very similar situations,

then there is a lessening in the confidence an applicant may place in its study of the USPTO files.
Further, the Examining Attorney has not viewed the marks in their entirety, but is instead

dissecting Applicant’s mark into two portions solely for the ease of comparison and refusal. Inre

National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed, Cir. 1985) held that “likelihood of

confusion cannot be predicated on dissection of a mark, that is, on only part of the mark.” The
Examining Attorney has done just what the cited case warned against, i.e., ignoring Applicant’s

mark, MINDPOWER, as a whole.

B. DISSIMILARITY AND NATURE OF THE GOODS AND TRADE
CHANNELS ‘

The DuPont factors as to the nature of the éoods and the channels of trade involved in
determining likelihood of confusion directs the Board’s analysis to the parties’ goods and the
relevant consuming public. There is probably no greater level of care and scrutiny accorded to a
purchase than that used when purchasing the goods recited in Applicant’s identification of goods.
Registrant’s goods, “dietary and nutritional supplements,” on the other hand, are solld in drug
stores, health food stores and the like. Applicant’s list of goods are, for example, “botanical
extracts for use in the manufacture of nutraceuticals, extracts for the use in the manufacture of
pharmaceutical preparations ...” The term “manufacture” is used throughout the identification.
Also, it is clear from each of the many items appearing therein that the goods are highly

specialized and sold to manufacturers of medicinal, pharmaceutical, herbal and food products.
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Purchasers of dietary and nutritional supplements would never encounter Applicant’s goods.
Conversely, while certain of Applicant’s goods might well end up as an ingredient in dietary and
nutritional supplements, there would be no likelihood whatsoever for one party’s purchasers
encountering the other’s goods.
The position stated by the Examining Attorney in the First Office Action and
incorporated in the Final Action argued:
The goods and/or services of the parties need not be identical or directly
competitive to find likelihood of confusion. (Citations omitted) Rather, they need
only be related in some manner, or the conditions surrounding their marketing are
such that they would be encountered by the same purchasers under circumstances
that would give rise to the mistaken belief that the goods and/or services come
from the same source. (Citations omitted)

It is respectfully submitted that the above statement and cited cases are directly in

contrast to the situation as it exists and as discussed both above and below.

C. CARE AND SOPHISTICATION OF RELEVANT PURCHASERS

The Board is less likely to find likelihood of confusion where consumers exercise
heightened care in evaluating goods or services before making purchasing decisions. Inre
Digirad Corp., 45 U.S.P.Q.2d 1841 (T.T.A.B. 1998) (“there is always less likelihood of
confusion where goods are expensive and purchased after careful consideration”). Additionally,
confusion is less likely where the purchasing class comprises sophisticated purchasers.

American Optical Corp. v. Atwood Oceanics, Inc., 180 U.S.P.Q. 532, 539 (T.T.A.B. 1973) (the

fact that consumers were informed corporate personnel, purchasing sophisticated, technical and
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expensive services were involved, was determinative of finding no consumer confusion).
Applicant’s services are expensive and require a‘higher level of knowledge of the services. This
level of sophistication is to the benefit of Applicant and leads to finding no likelihood of
confusion.

In his treatise, J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition,

Section 23.101 (4th ed. 2006), Professor McCarthy states:

Where the relevant buyer class is composed solely of professional, or commercial
purchasers, it is reasonable to set a higher standard of care than exists for
consumers. Many cases state that where the relevant buyer class is composed of
professional or commercial buyers familiar with the field, they are sophisticated
enough not to be confused by trademarks that are closely similar. That is, while
two marks might be sufficiently similar to confuse an ordinary consumer, a
professional buyer or an expert in the field may be more knowledgeable and will
not be confused.

The instant case does not involve the usﬁal situation where the relevant class of |
purchasers of both parties are sophisticated. Here, Applicant’s purchasers are sophisticated
individuals; whereas, registrant’s customers are more-or-less impulse purchasers. When faced
with such a conundrum, Professor McCarthy further analyzed the “sophisticated purchaser”
situation in Section 23:101 as follows:

When buyers are wholesalers who buy the product in order to incorporate it into a
consumer item, it has been held that the relevant buyer class consists of the

sophisticated wholesalers, not the ultimate consumers of the finished product.

Professor McCarthy cited a trade dress decision by Judge Rich in Continental Plastic

Containers Inc. v. Owens Brockway Plastic Products, Inc., 141 F.3d 1073, 46 U.S.P.Q. 1277

(Fed. Cir. 1998). The case resolved the question of who is the relevant consumer base when one
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party’s goods are sold to sophisticated wholesalers who incorporate the product into goods which
are ultimately sold to unsophisticated or impulse buyers.

To analogize, the myriad of Applicant’s recited goods are sold to a “relevant consumer
base” of sophisticated manufacturers/wholesalers who may incorporate its products into goods
which are ultimately sold as dietary and nutritional supplements to unsophisticated or impulse

buyers.

CONCLUSION

Applicant’s mark MINDPOWER is completely different in appearance and sound from
MIND POWER RX. The Examining Attorney’s finding that consumers might assume that
Applicant’s specific and distinct goods are being merely selected at the whim of a consumer and
without any particular concern or note of the Applicant’s distinctive mark, MINDPOWER, is an
erroneous analysis of likelihood of confusion under Section 2(d). As a result, the Examining
Attorney’s decision should be reversed.

Respectfully submitted,

/Jennifer L. Whitelaw/

JENNIFER L. WHITELAW
WHITELAW LEGAL GROUP
Counsel for Appellant

HerbalScience Group, LLC

3838 Tamiami Trail North, Third Floor
Naples, Florida

Telephone: (239) 262-1001

Facsimile: (239) 261-0057

E-mail: usptomail@whitelawfirm.com
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CERTIFICATE OF MAILING

T HEREBY CERTIFY that the original of Applicant’s Appeal Brief and Composite Exhibit
One are being submitted electronically at the ESTTA system at www.estta.uspto.gov on January
25, 2010.

/JENNIFER L. WHITELAW/
JENNIFER L. WHITELAW
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Browser to return toTESS)

. Word Mark

Goods and
Services

Standard
Characters
Claimed

Mark Drawing
Code

Serial Number
Filing Date

Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration
Date

Owner

SWEET

IC 001. US 001 005 006 010 026 048. G & S: Plant nutrients and supplements, namely, organic
carbohydrate synthesizers containing carbohydrates, organic acids, vitamins, amino acids, esters,
essential secondary and trace elements to facilitate optlmal metabolism. FIRST USE: 20050520.
FIRST USE IN COMMERCE: 20050520

(4) STANDARD CHARACTER MARK

78610298
April 15, 2005

1A

1B

August 21, 2007
3329090
November 8, 2007

(REGISTRANT) American Agritech LIMITED LIABILITY CORPORATION ARIZONA 6858 West
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Chicago Street #3 Chandler ARIZONA 85226

Attorney of

Record R. Lee Fraley
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE
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Mt Please logout when you are done to release system resources allocated for you.

Start,| List At: ‘OR [,Jump ] to record: ‘Record 44 out of 106

TARRStatus [ ASSIGH Status |

Browser to return to TESS)

SWEETRX

Word Mark SWEETRX

Goods and IC 001. US 001 005 006 010 026 046. G & S: Nutritional food and drink additives for use in the
Services manufacture of pharmaceutical and nutraceuticals. FIRST USE: 20080815. FIRST USE IN
" COMMERCE:; 20080815

RiBicwdl ( Use the "Back” button of the Internet

IC 030. US 046. G & S: Natural sweeteners; sugar substitutes; food and drink additives for food _
use, namely, non-nutritional purposes for use as a flavoring. FIRST USE: 20080815. FIRST USE'IN
COMMERCE: 20080815

Standard
Characters
Claimed

P;"SQ'; Drawing 4y STANDARD CHARACTER MARK

Trademark
Search Facility
~ Classification
Code
Serial Number 77398390
Filing Date February 15, 2008
Current Filing
Basis 1A
Original Filing 1B
‘ Basis

LETS-2 RX Two letters or combinations of multiples of two letters
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters ,punctuation and
mathematical signs,zodiac signs,prescription marks



Trademark Electronic Search System (TESS) Page 2 of 2

Published for 10 51 2008

Opposition

Registration

Number 3683889

Registration oo iember 15, 2009

Date '

Owner (REGISTRANT) Allen, Ann de Wees INDIVIDUAL UNITED STATES Suite 512 111 2nd Avenue

- N.E. 8t. Petersburg FLORIDA 337014360
Attorney of Corey K. Cho

Record .

Type of Mark  TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE
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2} Please logout when you are done to release system resources allocated for you.

<Start | List At:

'Record 53 out of 325

B ( Use the "Back" button of the Internet

Brwser to feturn to

POWER

Word Mark

Goods and
Services

Standard
Characters
Claimed

Mark Drawing
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for
Opposition

Registration
“Number

Registration Date

Owner

Attorney of

POWER

IC 001. US 001 005 006 010 026 046. G & S: micro organisms for clarification treatment of
bodies of water, such as in ponds, lakes, septic systems, fish tanks, bird baths, fountalns and
the like. FIRST USE: 19951231, FIRST USE IN COMMERCE: 19951231

(4) STANDARD CHARACTER MARK

78681756
July 29, 2005

1A
1A
June 13, 2008

3138552

September 5, 2006

(REGISTRANT) Alumin-nu Corpbration CORPORATION OHIO 9513 Woodland Avenue
Cleveland OHIO 44104
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Record Lowell L. Heinke

Prior .
Registrations 1011298;1237021

Type of Mark TRADEMARK

Register PRINCIPAL
Live/Dead
Indicator LIVE
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4 Please logout when you are done to release system resources allocated for you.

Start | List At: OR | Jump | to record: Record 235 out of 325

TARR Status _ § ASSIGH Status RSl ( Use the "Back” button of the Internet
Browser to return to TESS) ‘

Typed Drawing

Word Mark POWERX

Goods and IC 001. US 001 005 006 010 026 046. G & S: Oxidizing chemicals for industrial use in treating

Services wastewater, process water and coatings and chemical analysis test kits for use therewith,
composed of chemical test strips to measure free and total chlorine, bacteria and fungus levels:
FIRST USE: 20020429. FIRST USE IN COMMERCE: 20020429

IC 011. US 013 021 023 031 034. G & S: Plastic buoyant units for dispensing oxidizing and
chlorinating chemicals for industrial use in treating wastewater, process water and coatings. FIRST
USE: 20020429. FIRST USE IN COMMERCE: 20020429

Mark Drawing
Code (1) TYPED DRAWING

Serial Number 76367566
Filing Date February 6, 2002
Current Filing

Basis 1A

Original Filing 1B

Basis

Published for

Opposition June 24, 2003

Registration

Number _2851413

Registration

Date June 8, 2004

Owner (REGISTRANT) PPG Industries Ohio, Inc. CORPORATION DELAWARE 3800 West 143rd Street

Cleveland OHIO 44111
Attorney of . .
Record Bharati Bakshani

Type of Mark  TRADEMARK
Register PRINCIPAL



Trademark Electronic Search System (TESS) Page 2 of 2

Live/Dead
Indicator
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Please logout when you are done to release system resources allocated for you.

Start] List At: OR[Jump]torecors:  Record 1 out of 2

| Jassioustarus |
Browser to return to TESS)

ARENA MOIST

( Use the "Back" button of the Internet

Word Mark ARENA MOIST

Goodsand IC 001. US 001 005 006 010 026 046. G & S: Co-polymer for mixture with soil to provide

Services moisture absorption and retention. FIRST USE: 20030222. FIRST USE IN COMMERCE:
: -20030222

Standard

Characters Claimed [
Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 76559083

Filing Date November 13, 2003
Current Filing Basis 1A

Original Filing 1A

Basis

Published for

Opposition September 21, 2004
Registration

Number 2910044
Registration Date  December14, 2004

Owner : (REGISTRANT) Absolute Innovations, Inc. CORPORATION INDIANA 10880 McKinley
Highway Osceola INDIANA 46561 _

Attorney of Record James D. Hall

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "MOIST" APART FROM THE
MARK AS SHOWN
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Type of Mark TRADEMARK

Register PRINCIPAL
Live/Dead Indicator LIVE
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Please logout when you are done to release system resources allocated for you.

CuwR Ligt

orR [Jump]torecors: —Record 2 out of 2

TARR Status B

Browser to retu tTES

RULElsM ( Use the "Back” button of the Internet

Typed Drawing

Word Mark ARENA RX

Goods and IC 001. US 001 005 006 010 026 046. G & S: chemicals, namely, a dust stabilizing agent

Services specifically for use in horse arenas, stable areas and running tracks. FIRST USE: 19980603.
FIRST USE IN COMMERCE: 19980603

Mark Drawing

Code (1) TYPED DRAWING

Serial Number 75524549

Filing Date July 22, 1998

Current Filing

Basis 1A

Original Filing

Basis 1A

Published for

Opposition September 7, 1999

Registration

Number 2295593

Registration
Date

November 30, 1999

Owner (REGISTRANT) MIDWEST INDUSTRIAL SUPPLY, INC. CORPORATION OHIO P.O. Box 8431
Canton OHIO 44711 : , ,

Attorney of

Record. JOSEPH A SEBOLT

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (8-YR). SECTION 8(10-YR) 20091207.

Renewal 1ST RENEWAL 20091207

Live/Dead

Indicator

LIVE
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Start.| List At:

il

OR[Jump|torecors:  Record 1 out of 2

TARR Status f ASSIGH Status

Browser to return to TESS) )

Typed Drawing

Word Mark

Goods and
Services

Mark Drawing
Code

Serial Number
Filing Date

Current Filing
Basis

Original Filing
Basis
Published for
Opposition

Registration
Number

Registration
Date

Owner

Assignment
Recorded

Attorney of
Record

Type of Mark

WATERSTOP-PLUS

IC 001. US 005. G & S: WATER-PROOFING COMPOUND FOR HORIZONTAL AND VERTICAL
JOINTS OF UNDERGROUND CONCRETE CONSTRUCTION FIRST USE: 19770500. FIRST
USE IN COMMERCE: 19770600

(1) TYPED DRAWING

73757197
October 11, 1988

1A

1A

December 26, 1989 !
1587315

March 20, 1930

(REGISTRANT) INTERCONTINENTAL CHEMICAL & EQUIPMENT, INC. CORPORATION
MINNESOTA 12221 WOOD LAKE DRIVE BURNSVILLE MINNESOTA 55337

(LAST LISTED OWNER) INTERCONTINENTAL CONSTRUCTION AND EQUIPMENT, INC.
CORPORATION BY CHANGE OF NAME FROM MINNESOTA 7666 HIGHWAY 65 NORTHEAST
FRIDLEY MINNESOTA 55432

ASSIGNMENT RECORDED

WAYNE A SIVERSTON
TRADEMARK
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Register . ‘PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20091009.
Renewal 2ND RENEWAL 20091009

Live/Dead

Indicator LIVE
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.Logouty| Please logout when you are done to release system resources allocated for you.

Jump ] to record: " Record 2 out of 2

TarRStatus

Browser to return o

B (Use the "Back"” button of the Internet

Typed Drawing

Word Mark WATERSTOP-RX

Goods and IC 001. US 006 012. G & S: WATERPROOFING/SEALANT COMPOSITION FOR USE IN THE

Services CONSTRUCTION INDUSTRY. FIRST USE: 19860624. FIRST USE IN COMMERCE: 19860624

Mark Drawing

Code. (1) TYPED DRAWING

Serial Number =~ 73691356

Filing Date October 23, 1987 \

Current Filing

Basis 1A

Original Filing

Basis 1A

Published for

Opposition August 9, 1988

Registration

Number 1510563

Registration Date November 1, 1988

Owner (REGISTRANT) AMERICAN COLLOID COMPANY CORPORATION DELAWARE 1500 WEST
SHURE DRIVE ARLINGTON HEIGHTS ILLINOIS 80004
(LAST LISTED OWNER) AMCOL INTERNATIONAL CORPORATION CORPORATION
DELAWARE 2870 Forbs Avenue Hoffman Estates ILLINOIS 60192

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of ‘ -

Record Sean C. Fifield

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 200809189.
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Renewal 1ST RENEWAL 20080919
Live/Dead
Indicator LIVE
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| Please logout when you are done to release system resources allocated for you.

Start | List At; | to record: ‘Record 15 out of 22
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SSIGH Status | Lhilsd ( Use the "Back” button of the Internet
Browser to return to TESS)

Typed Drawing

Word Mark SUPRA

Goods and IC 001. US 006. G & S: talc for industrial uses, especially cosmetics. FIRST USE: 19780600.
Services FIRST USE IN COMMERCE: 19780600

Mark Drawing Code (1) TYPED DRAWING

Serial Number 74401330

Filing Date June 14, 1993

Current Filing Basis 1A

Orig_inal Filing 1A

Basis ,

g:zgi?t?gnfor December 7, 1993

Reglstration 1824020

Registration Date  March 1, 1994

Owner (REGISTRANT) Luzenac America, Inc. CORPORATION DELAWARE 8051 E. Maplewood

Ave, Building 4 Greenwood Village COLORADO 80111
Attorney of Record DANA HARTJE CARDWELL '

Type of Mark TRADEMARK

‘Register - PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20040417,
Renewal 1ST RENEWAL 20040417

Live/Dead Indicator LIVE
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) Please logout when you are done to release system resources allocated for you.

oR[JumpJtorecor::  'Record 8 out of 22

TARR Status | RS ( Use the "Back” button of the Internet

Browser to return to TESS)

RX SUPRA

Word Mark RX SUPRA

Goods and IC 001. US 001 005 006 010 026 048. G & S: Fertilizers for agricultural use. FIRST USE:
Services 20071201. FIRST USE IN COMMERCE: 20071201

Standard
Characters
Claimed

2;"23‘; Drawing 4y STANDARD CHARACTER MARK

Trademark
Search Facility
Classification
Code

Serial Number 77453382
Filing Date April 21, 2008
Current Filing

Basis 1A

Original Filing

Basis 1A
Published for
Opposition
Registration

Number 3530922

Registration  November 11, 2008

LETS-2 RX Two letters or combinations of multiples of two letters
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
mathematical signs,zodiac signs,prescription marks

August 28, 2008
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Date

Owner (REGISTRANT) COSMOCEL S.A. CORPORATION MEXICO Via Matamoros 1501 S Nicolas de
los Garza MEXICO

Attorney of Arturo Perez-Guerrero

Record

Type of Mark  TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE
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Please logout when you are done to release system resources allocated for you.

Start] List At: OR [Jump]torecord: 'Record 13 out of 18

TARRStatus { ASSIGH Status

Browser to return to TESS)

L=

RUELIN ( Use the "Back” button of the Internet

Typed Drawing

Word Mark SUPREME
Goods and IC 001. US 006. G & S: hydrous magnesium silicate for industrial uses, especially cosmetics and
Services pharmaceduticals. FIRST USE: 19600600. FIRST USE IN COMMERCE: 19600800

Mark Drawing (1) TYPED DRAWING

Code

Serial Number 74401278

Filing Date June 14, 1893

Current Filing

Basis 1A

Original Filing 1A

Basis

Published for .

Opposition April 19, 1994

Registration

Number 1844000

Registration Date July 12, 1994

Owner (REGISTRANT) Luzenac America, Inc. CORPORATION DELAWARE 8051 E. Maplewood Ave,
Building 4 Greenwood Village COLORADO 80111

Attorney of

Record DANA HARTJE CARDWELL

Type of Mark TRADEMARK

Register PRINCIPAL-2(F)

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20040423,

Renewal 1ST RENEWAL 20040423 ‘

Live/Dead ‘

Indicator LIVE
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Start] List At: OR[Jump/torecord:  Record 6 out of 18

RSl ( Use the "Back” button of the Internet

TARRStatus [ ASSIGH Status |

Browser to return to

RX SUPREME

Word Mark RX SUPREME

Goods and IC 001. US 001 005 008 010 026 046. G & S: Fertilizers for agricultural use. FIRST USE:
Services 20071201. FIRST USE IN COMMERCE: 20071201

Standard
Characters
Claimed

mark Drawing () STANDARD CHARACTER MARK

Trademark
Search Facility
Classification
Code

Serial Number 77453402
Filing Date April 21, 2008
Current Filing

LETS-2 RX Two letters or combinati‘ons of multiples of two Ietteré
NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
mathematical signs,zodiac signs,prescription marks

Basis . 1A
g;g;nal Filing
Eﬁﬁiﬁtgm" 3605263

Registration April 14, 2009
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Date

Owner (REGISTRANT) COSMOCEL S.A. CORPORATION MEXICO Via Matamoros 1501 S Nicolas de
los Garza MEXICO 66480

Attorney of

Record

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "SUPREME" APART FROM THE
MARK AS SHOWN

Type of Mark TRADEMARK

Arturo Perez-Guerrero

Register PRINCIPAL
Live/Dead
Indicator LIVE
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Uty Please logout when you are done to release system resources allocated for you.

Start | List At:

‘Record 78 out of 78

"OR | Jump,| to record:

TARRStatus

B ( Use the "Back" bufton of the Internet

Browser to retn to TESS) )

Typed Drawing

Word Mark

Goods and
Services

Mark Drawing
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis

Published for
Opposition

Registration
Number

Registration
Date

Owner

Assignment
Recorded

Attorney of
Record

Prior
Registrations

RX

IC 001. US 001. G & S: THERMOSETTING PLASTIC MOLDING MATERIALS PARTICULARLY
FIBER REINFORCED PHENOLIC MATERIALS AND PHENOLIC MATERIALS INCLUDING A
FRICTION REDUCING FILLER. FIRST USE: 19481208, FIRST USE IN COMMERCE: 19481208

(1) TYPED DRAWING

73552370
August 8, 1985

1A
1A

December 17, 1985

© 1385622

March 11, 1986

(REGISTRANT) ROGERS CORPORATION CORPORATION MASSACHUSETTS ROGERS
CONNECTICUT 06040

(LAST LISTED OWNER) WORLD PROPERTIES, INC. CORPORATION ILLINOIS 7366 NORTH
LINCOLN AVENUE SUITE 410 LINCOLNWOOD ILLINOIS 60646

ASSIGNMENT RECORDED
GEORGE A. PELLETIER, JR.

1141935
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Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15, SECT 8 (6-YR). SECTION 8(10-YR) 20060915.
Renewal 1ST RENEWAL 20060915

Liv?lDead LIVE

Indicator
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Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration Date

Owner

Attorney of
Record

| SRVRARRY i ISR o

PRV SRR ) S ar 1 n o annn ~ AN -

RX

IC 001. US 0086. G & S: GLAZING TYPE PROTECTIVE COATING FOR REFACTORY LINING
MATERIALS. FIRST USE: 19461100. FIRST USE IN COMMERCE: 19461200

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

24.11.02 - Crowns open at the top
26.03.02 - Ovals, plain single line; Plain single line ovals
26.03.12 - Ovals with bars, bands and lines

73813771
July 21, 1989

1A
1A
April 10, 1990

1604223

July 3, 1990

(REGISTRANT) RX CHEMICAL COMPANY, INC. CORPORATION WISCONSIN 2477 VISTA
DRIVE LAKE GENEVA WISCONSIN 531473619

DYANN L. KOSTELLO
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Description of

Mark THE DRAWING IS LINED FOR THE COLOR RED, BUT NO CLAIM IS MADE AS TO COLOR,
Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20010118.

Renewal 18T RENEWAL 20010118

Live/Dead

Indicator LIVE
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Start] List At: OR [ Jump ] to record: "~ Record 74 out of 78

ASSIGHStatuz §  TOR

Browser to re to TESS)

DRI—-Rx

| TTAB Status | ( Use the "Back” button of the Internet

Word Mark DRI-RX

Goods and IC 001. US 006. G & S: DRYING COMPOSITIONS FOR USE IN THE MANUFACTURE OF

Services - PAINTS AND VARNISHES. FIRST USE: 19851101, FIRST USE IN COMMERCE: 19851101

mark Drawing (5) WORDS, LETTERS, AND/OR NUMBERS N STYLIZED FORM

Serial Number 73735759

Filing Date June 22, 1988

Current Filing 1A

Basis

grig_inal Filing 1A

asis

Published for

Opposition August 8, 1989

Registration

Number 1562872

Registration Date October 31, 1989

Owner (REGISTRANT) MOONEY CHEMICALS, INC. CORPORATION OHIO 2301 SCRANTON ROAD
CLEVELAND OHIO 44113
(LAST LISTED OWNER) OMG Americas, Inc. CORPORATION OHIO 811 Sharon Drive Westlake
OHIO 44145

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of
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Record Mark A. Watkins

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 200901086.
Renewal 1ST RENEWAL 20090106

Live/Dead

Indicator LIVE
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Start | List At:

Record 88 out of 202

“OR | Jump,| to record:

Word Mark

Goods and
Services

Mark Drawing
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration Date

Owner

Assignment
Recorded

| ws JAssiGHstatus |
Browser to return to TESS)

DriFX

DRIFX

IC 001. US 001 005 006 010 026 046. G & S: Chemicals namely, moisture management for use
in the manufacture of textiles. FIRST USE: 20010800. FIRST USE IN COMMERCE: 20010800

(6) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM

76293853
August 3, 2001

1A
1B
November 13, 2001

2738230

July 15, 2003

(REGISTRANT) Ciba Specialty Chemicals Corporation CORPORATION DELAWARE 540 White
Plains Road Tarrytown NEW YORK 105919005

(LAST LISTED OWNER) HUNTSMAN INTERNATIONAL LLC CORPORATION 10003
WOODLOCH FOREST DRIVE THE WOODLANDS TEXAS 77380

ASSIGNMENT RECORDED
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Attorney of Nicole Graham

Record

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR).
Live/Dead

Indicator LIVE
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