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Opinion by Bucher, Administrative Trademark Judge: 

Applicant seeks registration on the Principal Register 

of the following special form mark: 

 

for goods identified as “automobile parts and accessories, 

namely, road wheels, steering wheels, air horns, safety 

belts, seat covers, steering wheel covers, gear knobs, 

consoles, sun visors, seats, brake pedals, acceleration 

THIS OPINION IS NOT A 
PRECEDENT OF THE TTAB



Serial No. 77408025 

- 2 - 

pedals, clutch pedals, and shift handle housings” in 

International Class 12.1 

This case is now before the Board on appeal from the 

final refusal of the Trademark Examining Attorney to 

register this designation based upon Section 2(d) of the 

Trademark Act, 15 U.S.C. § 1052(d).  The Trademark Examining 

Attorney has taken the position that applicant’s mark, when 

used in connection with the identified goods, so resembles 

the following mark: 

 

registered for “audio equipment namely speakers, equalizers, 

and amplifiers” in International Class 9,2 as to be likely to 

cause confusion, to cause mistake or to deceive. 

The Trademark Examining Attorney and applicant have 

briefed the issue involved in this case.  We reverse the 

refusal to register. 

In support of the Office’s final refusal, the Trademark 

Examining Attorney contends that applicant’s and 

                     
1  Application Serial No. 77408025 was filed on February 27, 
2008 based upon applicant’s claims of first use anywhere and first 
use in commerce at least as early as April 10, 2004. 
 
2  Registration No. 3333677 issued to Magnetics USA, Inc. on 
November 13, 2007. 
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registrant’s goods are related goods that move in the same 

channels of trade, and that the stylization of the two marks 

does not obviate the confusing similarity of the marks in 

this case. 

By contrast, in urging registrability, applicant argues 

that the differences between applicant’s and registrant’s 

listed goods, combined with the stark differences in the 

styles of the marks themselves, prevents any likelihood of 

confusion between its mark and the cited mark. 

As we turn to a consideration of likelihood of 

confusion, our determination is based upon our analysis of 

all of the probative facts in evidence that are relevant to 

the factors bearing on this issue.  See In re E. I. du Pont 

de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). 

Applicant’s goods, as seen above, include “automobile 

parts and accessories, namely, road wheels, steering wheels, 

air horns, safety belts, seat covers, steering wheel covers, 

gear knobs, consoles, sun visors, seats, brake pedals, 

acceleration pedals, clutch pedals, and shift handle 

housings.”  Registrant’s goods are identified as “audio 

equipment namely speakers, equalizers, and amplifiers.”  The 

Trademark Examining Attorney implicitly takes the position 

that registrant’s identified goods could well include audio 

equipment for installation in automobiles.  Given the 



Serial No. 77408025 

- 4 - 

broadness of this identification, even if applicant had 

argued that registrant is in the business of high-end, audio 

equipment for professional quality broadcast and recording 

studios, and not audio components compatible with automobile 

installations, we must construe registrant’s goods as 

including ordinary audio equipment for installation in 

automobiles. 

However, there is certainly no per se rule that 

everything that can be customized as an accessory for 

automobiles is closely related.  The Trademark Examining 

Attorney (newly assigned to this case after the appeal had 

been filed) attached to a form-paragraph denial of 

applicant’s request for reconsideration two web pages 

purporting to show the relationship of automobile stereos 

and wheels.  This represents the totality of the evidence 

placed into the record. 

The first web page contains a consumer’s unfavorable 

review of the work of Don’s Car Stereo in Lynchburg, VA, 

in installing a “souped-up stereo system” in Randyl’s 

Jeep.  From the totality of this excerpt, we learn that in 

addition to installing stereos in automobiles, Don 

evidently also replaces windshield wiper blades, tints 

truck window and installs custom wheels: 
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As seen above, the second example is an advertisement 

for “Xtreme Car Toyz” in Birmingham, AL, claiming to offer 

a wide array of custom accessories for the automobile 

owner anxious to “trick out” his vehicle with chrome, 

lights and the latest audio/visual entertainment systems. 

This represents the totality of the evidence in the 

file in support of the Trademark Examining Attorney’s 

position that applicant's and registrant’s goods are 

related, and, more specifically, that automobile owners 

might encounter the respective goods in the same channels of 

trade – namely, those selling and/or installing after-market 

auto accessories.  There is still no evidence that these 

very different goods are ever sold under the same mark.  

Based on this record, we cannot assume that automobile 

owners in the market for custom accessories would expect the 

same companies that produce wheels and brake pedals for 

automobiles would also produce stereo equipment.  On the key 

du Pont factor focusing on the relationship of the goods, we 

find this evidence insufficient to demonstrate that audio 

equipment is related to automobile parts and accessories. 

As to the marks, the term “Spyn” appears to be 

arbitrary for all the relevant goods, and hence, a fairly 

strong mark.  Yet, despite the near identity of the marks, 

the record does not show that the respective goods are 



Serial No. 77408025 

- 7 - 

related such that purchasers are likely to assume that the 

goods emanate from a single source. 

We note that the originally-assigned Trademark 

Examining Attorney failed to submit any evidence with either 

the initial or the final Office action.  “The examining 

attorney must provide evidence showing that the goods and 

services are related to support a finding of likelihood of 

confusion.”  TMEP § 1207.01(a)(vi).  Had applicant not 

requested reconsideration but rather proceeded with merely 

an appeal, we would have been faced with a case having 

absolutely no evidence in support of a refusal.  Aside from 

the manifest injustice to applicant of having had to suffer 

the expense of an appeal in a case with no evidence, the 

Board would have had to expend its resources in processing 

and deciding an appeal with a result that would have been 

clear to all. 

However, in the fall of 2009, the newly-assigned 

Trademark Examining Attorney, upon finding a case on appeal 

without any evidence in the record but determining it 

appropriate to adhere to the action from which the appeal 

was taken, should have rightly wanted to supplement the 

record with new and substantial evidence.  On the other 

hand, her weak attempt to introduce insubstantial evidence 

as an appendage to a form denial of request for 
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reconsideration does not comport with good examination 

practice, and basically wastes everyone’s time.  This 

situation should have resulted in the newly-assigned 

Trademark Examining Attorney’s filing a written request for 

the Board to suspend the appeal and remand the application 

for further examination.  TBMP § 1207.02 (2d ed. 2004). 

Decision:  The refusal to register under Section 2(d) 

of the Lanham Act is hereby reversed. 


