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The Board' s order dated Novenber 23, 2004 was issued
in error and is hereby vacated.

Applicant’s appeal brief and proposed anendnent filed
Sept enber 20, 2004 are noted.

Appl i cant seeks remand in order for the Exam ning
Attorney to consider the proposed anendnent. Good cause
havi ng been shown, action on the appeal is suspended, and
the file is remanded to the Trademark Exam ni ng Attorney
for consideration of the proposed anmendnent.

One basis of the final refusal was the unacceptability
of the identification of goods. |If the anmendnent is
accepted and the mark is found registrable on the basis of

this paper, the appeal will be noot. |If the anmendnent is



accepted but the refusal to register is naintained, the
Exam ning Attorney should issue an Ofice Action so
indicating, and return the file to the Board. The appeal
will then be resuned and applicant allowed tinme in which to
file a supplenental appeal brief, if it so wwshes. |If the
Exam ning Attorney determ nes that the anendnent to the
identification is not acceptable, the Exam ning Attorney
should indicate in the Ofice Action the reasons why the
proposed anmendnent is unacceptable, and return the file to
the Board for resunption of proceedings in the appeal.?
However, if the Exam ning Attorney believes that the
problenms with the proposed identification can be resol ved,
the Exam ning Attorney is encouraged to contact applicant,
either by tel ephone or witten Ofice Action, in an attenpt

to do so.

1 If the Exami ning Attorney believes that the proposed amendnent

i s unaccept abl e because it exceeds the scope of the origina
identification, or the identification as it has subsequently been
anended, this would raise a new issue, and the applicant should
be given an opportunity to respond to this issue before the
refusal nay be made final. |In this circunstance, therefore, the
Exam ning Attorney should issue a non-final action, and retain
the “six-nonth response” cl ause.



