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Opinion by Walters, Adm nistrative Trademark Judge:

Veeco Instrunents, Inc. has filed an application to
regi ster on the Principal Register the mark DI G TAL
| NSTRUMENTS, in standard character form for, as anmended,
“scientific and technol ogi cal research and devel opnent of

products for others, nanely, atomc force m croscopes and
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scanni ng tunneling mcroscopes, in the field of netrology,”
in International Cass 42.1

The exam ning attorney refused registration under
Section 2(e)(1l) of the Trademark Act, 15 U S. C
81052(e) (1), on the ground that applicant’s mark is nerely
descriptive in connection with its services. Applicant
argued against the refusal and, in the alternative, filed
an anendnent alleging that its mark has acquired
di stinctiveness under Section 2(f) of the Trademark Act, 15
U S.C. 81052(f). The exam ning attorney continued the
refusal to register on the ground of nere descriptiveness
and, further, refused applicant’s claimof acquired
di stinctiveness on the ground that the mark is generic in
connection wth applicant’s services and, thus, incapable
of acquiring distinctiveness. Both refusals were mde
final.

Applicant has appeal ed. Both applicant and the
exam ning attorney have filed briefs.

Mere Descriptiveness
Because applicant expressly made its claimof acquired

di stinctiveness pursuant to Section 2(f) of the Trademark

1 Serial No. 76383240, filed March 12, 2002, based on use of the
mark in comrerce, alleging first use anywhere and use in conmerce
as of January 1, 1987.
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Act in the alternative, we nust consider, first, whether
DI G TAL | NSTRUMENTS is nerely descriptive in connection
with the identified services. The exam ning attorney
contends that the mark nerely describes the goods which are
the subject of applicant’s services; that such goods are
““instrunents’ that provide and/or process highly precise
‘“digital’ nmeasurenents” (brief, p. 6) within the conmon
dictionary neanings of the terns “digital” and
“Instrunents”; and that the conposite mark has the sane
descriptive neaning as the individual conponents thereof.

Appl i cant contends that the ternms “digital” and
“instrunents” are so vague and variously defined, whether
considered individually or in the conposite, that the mark
does not imredi ately convey the nature of applicant’s
services or the goods that are the subject of those
services; that the record contains no evidence that the
conposite mark woul d be connected by rel evant consuners to
atom c force mcroscopes or services related thereto; and
that the exam ning attorney has inproperly dissected the
mark in reaching her concl usion.

The evidence in the record includes dictionary

definitions of “digital,” “instrunents” and “netrol ogy,”

and excerpts fromvarious Internet websites submtted by
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both applicant and the exam ning attorney. “Metrology” is
defined in The American Heritage Dictionary of the English
Language (4'" ed. 2000) as “1. The science that deals with
measurenent. 2. A system of neasurenent.” The term
“digital” is defined in pertinent part as foll ows:

3 — of, relating to, or using cal culation by
nunmeri cal nethods or by discrete units, 4 — of or
relating to data in the formof nunerical digits
5 — providing a readout in nunmerical digits
(Merriam Webster Dictionary, wWw. mw. com

4 — expressed in nunerical form especially
for use by a conmputer, 5 — Conputer Science — of
or relating to a device that can read, wite or
store information that is represented in
nunmerical form .. (The Anerican Heritage
Di ctionary of the English Language, 4'" ed. 2000,
www. di ctionary.reference. con)

3 — Electronics — of a circuit or device
that represents magnitudes in digits ... (WrdNet
1.6, 1997, Princeton University,
www. di ctionary.reference. com

Addi tional ly, applicant would have us note that the
term*®“digital” includes the following definitions that are
not at all pertinent to the services involved in this case:

1 — of or relating to the fingers or toes

6 — relating to an audio recording nethod in

whi ch sound waves are represented digitally (as

on magnetic tape) so that in the recordi ng wow

and flutter are elimnated and background noi se

is reduced. (MerriamWbster Dictionary, ww. m

w. com)

The term “instrunment” is defined in pertinent

part as foll ows:
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4 — a device for recording, neasuring, or
controlling ... (The Anerican Heritage Dictionary
of the English Language, 4'" ed. 2000,
wwwv. di ctionary. reference.com
1 — a device that requires skill for proper
use ... (WordNet 1.6, 1997, Princeton University,
www. di ctionary.reference. com
Addi tional ly, applicant woul d have us note that the
term*®“instrument” includes the follow ng definitions that
are not at all pertinent to the services involved in this
case:
(1) a nmeans by which sonething is done; an
agency. (2) one used by another to acconplish a
pur pose; a dupe. (5) Music — a device for
pl ayi ng or producing nmusic. (6) a |egal docunent,
such as a deed, will, nortgage, or insurance
policy. (The American Heritage Dictionary of the
Engli sh Language, 4'" ed. 2000,
www. di ctionary.reference. com
The exam ning attorney submtted a product |ist from
applicant’s website; however, the use of the term D G TAL
| NSTRUVENTS therein is arguably a trademark use. The
exam ning attorney al so submtted excerpts from severa
third-party websites wherein the phrase “digital
instrunment” is used. One site appears to be sponsored by a
conpany naned Quesant, which is described as a manufacturer
of scanning probe mcroscopes and, as applicant admts, a

conpetitor of applicant. Quesant states the following in a

par agraph describing its business: “SPM[scanni ng probe
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m croscope] usage continues to grow as a w de range of

digital instruments.” Applicant contends that this is an

infringing use of its mark and that the sentence is

nonsense.

We agree with applicant that this evidence is of

m ni mal probative value due to the puzzling nature of the

sent ence.

The follow ng are exanples fromthe other excerpted

websi t es:

Quideline Instrunents [Ontario, Canada]

can claima track record and an out st andi ng
reputation unparalleled in the field of
el ectrical netrol ogy.

In 1967 two of [the conpany’ s products], the

resi stance and vol tage conparators[,] were
awarded the prestigious U S. Industrial Research
Award as one of “the nobst significant new
products of the year.”

Qur presence in these |aboratories is due in

part to the fact that today’ s standards
| aboratories are required to nake neasurenents

wel |

out si de the precision and accuracy of

conventional potentioneters and digital
instrunents. To satisfy these requirenents,
Gui I dli ne manufactures a broad range of
nmetrol ogi cal instrumentation including ...
nanovol tnmeters ... (ww. gui deli ne.ca)

Why Cal i brate Test Equi pnent?
You' re serious about your electrical test

instrunments. You buy top brands, and you expect
themto be accurate. You know sone people send
their digital instrunents to a netrology |ab for
calibration, and you wonder why.

Calibration typically requires a standard

that has at least 10 tinmes the accuracy of the
i nstrunment under test.
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What knocks a digital instrunent “out of
cal ?”

While this article focuses on calibrating
DVMMs, the sane reasoni ng applies to your other
handhel d test tools, including process
calibrators. (www. col eparner.com

New | nstrunments Bring Functions of Recently
Rel eased PXI M xed-Signal Suite to Desktop PCs
“In a matter of nonths, we |everaged the
SMC architecture that we devel oped for the PXI
instrunments to quickly deliver this conplete set
of analog and digital instrunments for PCl,” said
Ti m Dehne. ...(ww. siliconstrategies.con)

Bowers Metrol ogy [UK] have recently been
awarded a prestigious order for supplying
measuring instrunents to the Bae Eurofighter
Conmbat Aircraft project. This groundbreaking
aircraft requires a conpletely new and i nnovative
approach to measurement

Bowers over the last few years has been busy
extending their range to enconpass every
concei vabl e hand-hel d neasuring instrunent under
t he System Synergy banner.

Thi s conprehensi ve range of digital
i nstrunments has the advantage of a common two
button operating node, all with an RS232 out put
for data collection, inproved ergonomcs for ease
of use and shop-floor ruggedness at a cost
effective price. (ww. manufacturingtal k. com

The exam ning attorney al so submtted an excerpt from
ThomasNet — Thomas Regi ster Directory containing a listing
of conpani es under the heading “Metrology Instrunents.”

The followi ng entries are excerpted descriptors for several

of the twenty-five conpanies |isted:
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» (age calibration center, |ength-neasuring machi nes,
bore gages, ...machinists’ |evels

« conplete line of pressure neasurenent instrunents
anal og and digital pressure transducers, hand-held
calibrators

* New flexible shaft neasuring systens denonstrate
speed, versatility, accuracy

* Applications include mapping, industrial netrol ogy and
navi gati on and contr ol

e Full line of optical inspection instrunents ...a new
| ow- cost depth-nmeasuring m croscope with mniature
color view ng system ...

* Products include 3D neasurenent hardware, software and
service products to bring neasurenent to the factory
floor...

* Conplete Iine of electronic digital indicators
avai | abl e...

* Portable, non-contact, |aser-based di nensi onal
measur enent and surface contour analysis instrunents

e Mr. of automated vision and | aser-based 3D neasuring
systens with sub-mcron accuracy for surface finish
and structure. Non-contact neasurenents include
profiles, flatness, waviness, step height, contours,
roughness and war page of nost materials...

Applicant submtted its informational brochure as a
speci nen of use and copies of its advertisenents and
product literature; five third-party registrations and an
application for marks that include the individual terns
“digital” or “instrunents”; a list of four third-party
registrations for marks including either the terns
“electrical,” "apparatus,” “device” or “equi pnent,” that
applicant argues are so broad as to be non-descriptive;

excerpts fromthird-party websites that use the individua

terns “digital” or “instrument” in connection wth goods
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unrel ated to those herein; website excerpts for conpanies
in the fields of nanotechnol ogy and nol ecul ar imaging to
show t hat other conmpanies in applicant’s field do not use
the term“digital instrunents”; and applicant’s declaration
of facts in support of its alternative Section 2(f) claim

The third-party registrations are shown bel ow

 DIA TAL TEST LAB for consuner research, analysis and
news services relating to digital products (Reg. No.
2663250) ;

* LEARNI NG | NSTRUMENTS for conputer hardware and
sof tware, | NSTRUVENTS di scl ai mred (Reg. No. 2019507);

» CONTRCL | NSTRUMENTS for el ectronic gas detection
neters, | NSTRUVENTS discl ai mred (Reg. No. 1468036);

* DI G TAL RESEARCH TECHNOLOG ES for conputer
peri pherals, D @ TAL and TECHNOLOG ES di scl ai mred ( Reg.
No. 2254252) ;

 DIGA TAL NATURE TOCLS for conputer software, DI G TAL
di scl ai mred (Reg. No. 2264382); and

* Pending application (No. 75909953) for DI d TOOL

| NSTRUVENTS for scientific neasuring equi pnent,

| NSTRUMENTS di scl ai ned.

The fact that the terns “digital” and “instrunents”
are disclained in all but one of these registrations tends
to support the exam ning attorney’ s position that the
i ndividual terns are descriptive. Applicant’s list of
registrations with other allegedly broad terns are of no
probative val ue because applicant did not submt copies of
t hose registrations and, thus, we do not know what register

the marks are on or whether they include disclainmers. 1In

any event, these registrations, for marks so different from
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the mark involved herein, are of limted val ue because we
nmust deci de each case on its particul ar facts.

The information contained in applicant’s materi al
about its services and its featured goods includes the
foll ow ng statenent:

Scanni ng Probe M croscopes (SPMs) are a
famly of instruments that are used to neasure
properties of surfaces, .. In their first
applications, SPMs were used solely for nmeasuring
3D surface topography and, although they can now
be used to neasure many ot her surface properties,
that is still their primary application. SPMs
are the nost powerful tools for surface netrol ogy
of our time, nmeasuring surface features whose
dinensions are in the range frominteratomc
spacing to a tenth of a mllineter. ...As opposed
to optical mcroscopes and Scanni ng El ectron
M croscopes (SEMs, TEMs), SPMs neasure surfaces
inall three dinmensions: x, y and z. Like SEMs,
SPMs i mage and neasure the surface of the sanple.
(applicant’s specinmen — Exhibit 1 to Response
recei ved January 9, 2003. Enphasis added.)

Anot her excerpt fromapplicant’s owmn nmaterials
entitled “Triple DAC Configuration in NanoScope
Controllers, Superior Control, Resolution, and Flexibility”
i ncludes the follow ng statenents:

The systemcontroller is a critical

conponent of any ...SPM system ...The DAC

configuration is an integral part of the digital

feedback |l oop in any controller, and plays a

major role inits level of control, accuracy,

resol uti on, and noi se.

A digital -to-anal og converter (DAC) converts a
digital output signal into an anal og voltage.

- 10 -
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SPMs use DAGCs in their feedback |oop to convert a
digital control signal fromthe conputer into an
anal og voltage, which is sent to the

pi ezoel ectric scanner for novenent in x, y, and

z. (Enphasis added.)

The test for determ ning whether a mark is nerely
descriptive is whether it imrediately conveys information
concerning a quality, characteristic, function, ingredient,
attribute or feature of the product or service in
connection with which it is used. |In re Engineering
Systens Corp., 2 USPQ2d 1075 (TTAB 1986); In re Bright-
Crest, Ltd., 204 USPQ 591 (TTAB 1979). It is not
necessary, in order to find that a mark is nerely
descriptive, that the mark describe each feature of the
goods or services, only that it describe a single,
significant quality, feature, etc. In re Venture Lending
Associ ates, 226 USPQ 285 (TTAB 1985). Furthernore, when
the mark involves nore than a single term we nust consider
whet her the mark as a whole is nerely descriptive and not
just the individual elenents. In re Oppedahl & Larson LLP
373 F.3d 1171, 71 USPQ2d 1370, 1372 (Fed. Cr. 2004).

Wil e applicant argues that the multiple different
definitions for the two words conprising its mark require a

mul ti stage reasoni ng process to determ ne the nature of

applicant’s goods, we note that it is well-established that
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the determ nation of nere descriptiveness nmust be nade not
in the abstract or on the basis of guesswork, but in
relation to the goods or services for which registration is
sought, the context in which the mark is used, and the
inpact that it is likely to nmake on the average purchaser
of such goods or services. 1In re Tower Tech Inc., 64
UsP2d 1314, 1316-17 (TTAB 2002); see also In re Patent &
Trademark Services Inc., 49 USPQRd 1537 (TTAB 1998); In re
Home Buil ders Association of Geenville, 18 USP@Qd 1313
(TTAB 1990); In re American G eetings Corporation, 226 USPQ
365 (TTAB 1985); and In re Recovery, 196 USPQ 830 (TTAB
1977).

The literature submtted by applicant touts its
research and devel opnent and the individualized service it
provi des, and describes its products as |eading the field.
It is clear that applicant’s products relating to its
services are highly sophisticated scientific “instrunments”
that utilize “digital” technology. There is no question
that the individual terns retain their ordinary dictionary
nmeani ngs in the conposite mark DI G TAL | NSTRUMENTS.
“Instruments” describes the products that are the subject
of applicant’s identified services. “Digital” nodifies

“Instrunents” and further describes a salient feature of
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t hese products because, certainly, wthout digital

t echnol ogy, these highly sophisticated products woul d not
exi st. The conbination of these two words into the term

DI G TAL | NSTRUMENTS does not create a connotation that is
uni que or different fromthe ordinary neanings of the two

i ndi vidual words. Further, the nere fact that the two

wor ds have broad neanings, either individually or as a
conposite, does not render the mark registrable. See In re
Anal og Devices Inc., 6 USPQ2d 1808 (TTAB 1988).

It is apparent, as applicant points out, that the
purchasers of its identified goods and services are highly
sophisticated in this area of technol ogy and that the
guestion of nere descriptiveness of a mark nust be
determ ned not fromthe standpoint of all consuners, but
rather fromthe standpoint of the rel evant purchasing
public of the goods and/or services for which registration
is sought. Magic Wand Inc. v. RDB Inc., 940 F.2d 638,

19 USPQ2d 1551, 1552-53 (Fed. Cr. 1991); and In re
Montrachet S. A, 878 F.2d 375, 11 USPQ2d 1393, 1394 (Fed.
Cir. 1989). However, there is no indication that the

rel evant sophisticated purchasers would attribute to the
term DI G TAL | NSTRUMENTS any uni que connotati on ot her than

the comon dictionary neani ngs of the two individual words
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and, thus, they, too, would perceive of the mark as nerely
descriptive in connection with the identified goods and
servi ces.

I n concl usi on, when applied to applicant’s goods and
services, the term DI A TAL | NSTRUMENTS i mmedi atel y
descri bes, w thout conjecture or speculation, a significant
feature or function of applicant’s goods and services, as
i ndi cat ed above. Nothing requires the exercise of
i magi nation, cogitation, nental processing or gathering of
further information in order for purchasers of and
prospective custoners for applicant’s goods and services to
readily perceive the nerely descriptive significance of the
term DI G TAL | NSTRUVENTS as it pertains to applicant’s
goods and servi ces.

Generi cness

In view of our finding that the mark DI G TAL
| NSTRUVENTS is nerely descriptive in connection with the
identified services, we now consider, further, whether it
is a generic termfor such services. The exam ning
attorney contends that, as the two individual terns are
defined in the dictionary evidence, the goods which are the
subj ect of applicant’s services are “digital instrunents”;

and that the evidence of record shows that the term*®“is
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used by nenbers in the relevant field of netrology as the
generic nane of the class of goods into which the
applicant’s goods clearly fall and about which the
applicant’s services are concerned” (brief, p. 9); and that
the mark “defines the nanme of a category of | NSTRUVENTS
that use or incorporate DI TAL paraneters or neasurements”
(brief, p. 11).

A mark is a generic nane if it refers to the class,
genus or category of goods and/or services on or in
connection with which it is used. In re D al-A Mttress
Operating Corp., 240 F.3d 1341, 57 USPQ2d 1807 (Fed. Cr
2001), citing H Marvin G nn Corp. v. Internationa
Association of Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ
528 (Fed. Cir. 1986). The test for determ ning whether a
mark is generic is its primary significance to the rel evant
public. Section 14(3) of the Act; In re Arerican Fertility
Society, 188 F.3d 1341, 51 USPQ2d 1832 (Fed. Cir. 1999);
Magic Wand Inc. v. RDB Inc., supra; and H Mrvin G nn
Corp. v. International Association of Fire Chiefs, Inc.,
supra. The exam ning attorney has the burden of
establishing by clear evidence that a mark is generic and
thus unregistrable. In re Merrill Lynch, Pierce, Fenner

and Smth, Inc., 828 F.2d 1567, 4 USPQ2d 1141 (Fed. Grr.



Seri al

No. 76383240

1987). Evidence of the relevant public’s understandi ng of
a termmay be obtained fromany conpetent source, including
testinmony, surveys, dictionaries, trade journals,
newspapers, and other publications. In re Northland

Al um num Products, Inc., 777 F.2d 1556, 227 USPQ 961 (Fed.
Cr. 1985).

As noted, supra, the services identified in the
application are “scientific and technol ogi cal research and
devel opnent of products for others, nanely, atomc force
m croscopes and scanning tunneling mcroscopes, in the
field of nmetrology.” Therefore, we nust, first, determ ne
the genus of these services. The exam ning attorney
contends that the focus of applicant’s services is to
devel op the particular noted products and, therefore, if
the mark identifies the genus of the products produced by
applicant in connection with its research and devel opnent
services for others, then the mark is also generic in
connection wth these services.

Al t hough the exam ning attorney nakes no specific
finding as to the genus of the rel evant goods or services,
she refers several tinmes to “the field of netrol ogi ca
measurenent.” Her evidence enconpasses the entire field of

met r ol ogi cal neasurenent, which appears to include, at one
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end of the spectrum snall hand-held neasuring devices for
use in a shop and, at the other end of the spectrum highly
sophi sticated m croscopes and devi ces for measuring aspects
of sub-atomc particles. W find that this is so overly
broad as to be neani ngl ess as a genus for applicant’s
services. In the absence of any other evidence herein, we
find that the genus of services is nore appropriately
narrowed to those services pertaining to the research and
devel opnent of atom c force m croscopes and scanni ng
tunneling mcroscopes. An exanple, by anal ogy, would be if
we had to determ ne whether a mark pertaining to tractor-
trailer trucks is generic. A genus of vehicles would be
over - broad because it woul d enconpass all vehicles from
tractor-trailer trucks to notor scooters; and evidence that
the termis generic for notor scooters or a part for
scooters would be irrelevant unless we had specific

evi dence al so pertaining to the use of the termin
connection with tractor-trailer trucks or parts therefor.
Thus, the correct genus in our exanple would be nuch
narrower - tractor-trailer trucks rather than vehicles. It
is yet another step to determ ne what woul d be the

appropriate genus for services related thereto.
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In this case, we nust agree with applicant that, aside
fromthe dictionary definitions, the evidence of record
primarily pertains to products that are quite different
fromthose that are the focus of applicant’s services,
al beit within the broad field of netrology. However, there
is insufficient evidence fromwhich to determ ne whether
rel evant purchasers would view the conposite mark “digital
instrunments” as the nanme of the class of services to which
applicant’s services belong, or that it would simlarly
name the class of goods which are the subject of
applicant’s services. Therefore, we nust conclude that the
exam ning attorney has fallen far short of neeting her
stiff burden of establishing genericness herein.?

Acqui red Distinctiveness

Havi ng determ ned that the mark is nerely descriptive
in connection with the identified services, but that
genericness has not been established, we now consi der
applicant’s claimof acquired distinctiveness under Section
2(f) of the Trademark Act. Applicant specifically
requested that, in the event the mark is found not to be

generic, the exam ning attorney address whether its

2 W note, however, that in reaching our decision we did not find
applicant’s argunents regardi ng the vagueness of the invol ved
terns (see In re Analog Devices Inc., supra), or the third-party
registrations for either the individual words conprising the mark
or for other marks to be persuasive.

- 18 -
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evi dence establishes acquired distinctiveness. The

exam ning attorney shoul d have consi dered the sufficiency
of the claimof acquired distinctiveness in the alternative
during exam nation, regardless of applicant’s request.
However, other than her statenents that the mark is generic
and, thus, no amount of evidence of acquired

di stinctiveness would suffice, the exam ning attorney nmade
no comrent at all about applicant’s evidence of acquired

di stinctiveness until her brief in this appeal. In her
brief (p. 12), the exam ning attorney nade the follow ng
statenent: “[a]pplicant has submtted evidence of |ong use
and substantial sales, advertising expenditures and
pronotional efforts related to its D G TAL | NSTRUVENTS
mar k. The exam ner does not chall enge that the applicant
has indeed used its mark extensively.”

We conclude that the exam ning attorney’s statenent
coupled with the absence of any statenents finding
deficiencies in applicant’s claimof acquired
distinctiveness to constitute an acceptance, in the
alternative, by the exam ning attorney of the Section 2(f)
claim We find, noreover, that the declaration submtted
by applicant in support of its claimof acquired

di stinctiveness contains facts sufficient to support this
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conclusion. The declaration attests to use of the mark in
connection wth the goods and services for nore than
fifteen years; that applicant produced the first atomc
force mcroscope, is the leader in this field, and hol ds
numer ous patents; that applicant has won awards for its
products and research; that its DI G TAL | NSTRUVENTS
scanni ng probe m croscope systens range in price from
$80, 000 to $1, 600,000 and are primarily purchased by
universities; and that, in view of the pricing and limted
consumer base, its annual sal es and advertising are
substanti al .

Deci sion: The refusal under Section 2(e)(1l) of the
Act on the ground that the mark is nerely descriptive is
af firmed; however, the refusal on the ground that the mark
is generic is reversed. Applicant’s anmendnent to seek
regi stration under Section 2(f) of the Act is accepted.

The registration will issue in due course on the
Principal Register with a claimof acquired distinctiveness

under Section 2(f) of the Trademark Act.
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Bucher, Adm nistrative Trademark Judge, concurring in part
and dissenting in part:

Earlier in the digital age, a panel of this Board was
nmost prescient in anticipating the present case. In
di scussing the term “anal og devices,” the Board identified
its enmerging counterpart, “digital devices,” as a
hypot hetical termthat a future applicant m ght argue is
too “broad,” “nebul ous” or “vague” to be deenmed generic:

We are satisfied fromthe foregoi ng evidence
that “anal og devices” is a generic
designation, within the guidelines set forth
in the G nn decision, supra, and that the
term cannot be exclusively appropriated by a
single entity. Applicant argues that the
termis too nebul ous and vague to be
comercially useful for conpetitors of
applicant to use to describe any products.
However, while we readily concede that the
category of products which the term “anal og
devi ces” nanes enconpasses a w de range of
products in a variety of fields, we do not
believe this fact enables such a termto be
exclusively appropriated by an entity for
products, sonme of which fall within that
category of goods. For exanple, while terns
such as “digital devices,” “conputer
hardware,” “conputer software” and
“electronic devices,” just to nane a few,
may be broad and even nebul ous terns,
neverthel ess, these terns may not be

excl usively appropriated but nmust be left
for all to use in their ordinary generic
sense.

In re Anal og Devices Inc., 6 USPQ2d 1808 (TTAB 1988)

[ enphasi s supplied].
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The word “Instruments”

According to dictionary entries of record, an
“instrument” is ‘a device for neasuring ..‘that requires
skill for proper use.” Applicant’s trade nane is “Veeco
I nstrunents,” and not surprisingly, applicant uses the term
“Instrunents” in a generic fashion to nane the devices that
it allegedly researches and devel ops for others.

According to applicant’s website, scanning probe
m croscopy (SPM describes a famly of instrunents that
measure the surface properties of materials to a high
degree of resolution. The relevant instrunments include
atom c force mcroscopes (AFM and scanni ng tunneling
m croscopes (STM. Consistent with the dictionary
definitions, these high-tech devices certainly require a

high | evel of skill for proper operation.

The word “Digital”

According to dictionary entries of record, “digital”
is defined, inter alia, as ‘providing a readout in
nunerical digits,’” ‘a device that can read, wite or store

information,’” or ‘a device that represents nmagnitudes in

digits.’?3
3 We nmust look at the alleged nmark in the context within
which it is used. Hence, | do not take seriously applicant’s
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As pointed out by the majority, “w thout digital
t echnol ogy, these highly sophisticated products woul d not
exist.” Indeed, various dictionary connotations of the
word “digital” keep resurfacing when one reads through the
specification of applicant’s naned devices. For exanpl e,
these instrunents rely on proprietary data-acquisition and
i mage- processi ng software to produce high quality digital
i mges. As pictured, sone SPMinstrunents have digital
di splays (not unlike digital watches) as well as anal og
di splays. Applicant’s website explains that an integral
har dwar e conponent of any SPM systemis a sophisticated
controller. A digital signal processor (DSP) converts
anal og signals to digital signals and can convert digita
out put signal into an analog voltage. |t appears various
SPMinstrunents have a “digital feedback |oop” while others
di scuss “anal og feedback systens.” As opposed to having
conponents with m xed analog and digital circuitry,
presumably fully-digital mcroscopes inplenent all the

controller systemfunctionalities in software.

argunment that this designation cannot be generic because the word
“digital” could also nean, for exanple, “relating to the fingers
or toes.”
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The field of metrology

In 1998, applicant acquired a conpany known as Digital
Instrunents — at that point a manufacturer and distributor
of scanning probe microscopes |ike AFMs.* The affected
instrunments do surface netrology, and are used primarily in
basi c research applications at universities around the
world (materials science, nanotechnol ogy, |ife sciences,
etc.), in national standards |abs, as well as increasingly
in comrercial projects, such as wafer/chip testing in the
sem conductor industry, aerospace and bi ot echnol ogy.
Applicant’s highly sophisticated scientific “instrunments”
all fit into the broad field of “netrology,” or the science
of measurenent.

This is relevant to the first question of Marvin G nn,

supra, which focuses on the genus of applicant’s services.
The Trademark Exam ni ng Attorney concluded that the genus

of the relevant services enconpasses activities related to
t he devel opment, sale and distribution of netrol ogical

devices generally. The majority objects to this as being

4 According to the letterhead submitted as the speci nmen of

record — and consistent with other information in the record —
this unit has now becone part of the “Veeco Metrol ogy G oup”
within Veeco |Instrunents.

® Digital Vee
B instruments Metrology Group

113G il b eamba & (g mharmek i LT
LLL komn M -=;:-E:':&!'.!!‘E'."£f!,[-— Qo117 & Inbermet: sawdlon
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overly broad. Rather, the majority holds that the genus of
services should be narrowed to researching and devel opi ng
scanni ng probe m croscopes.

As gleaned fromapplicant’s literature and the
I nternet sources the Trademark Exam ning Attorney pl aced
into the record, there is quite a range in the scale of

preci sion nmeasurenments within the field of netrol ogy.

» Applicant’s nanoscal e netrol ogi cal devices are able
to create three-di nensional inages on a scale of one
to 100 nanoneter(s) (e.g., a nanoneter is one-
billionth of a meter). This represents inmagery and

mani pul ati on at the atom c or nol ecul ar | evel.

» At the other end of the spectrum of netrol ogical
instrunments, one finds nore conventional neasuring
tools |like nmechanical mcroneters that have been
avai lable in industrial machine shops for decades.

* In between machi ne tools and nanot echnol ogy, along a
conti nuum of orders of nmagnitude of neasurenent, are
i ncreasingly precise netrol ogical instrunents.

* For exanple, right before getting to the twenty-
first century nanoscal e, one reaches twenti et h-
century mcrotechnology -- matter on the size scale

of mcrons (expressed as 1 mllionth of a neter, one
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mcroneter, 10 % neters, or 1pn). M croel ectronics,
or integrated circuits, which formthe basis of
substantially all of our digital products, have
traditionally been fabricated in the sub-mcron

di nensi on.

» Because there are not clear |ines of delineation
here — both in fundanmental research and in
commerci al manufacturing, there is substanti al
overlap in the range of sone instrunents between the

m croscal e and nanoscal e. ®

Third party uses of the term “digital instruments”

Agai nst this background, it certainly behooves us to
| ook nore closely at the third-party uses of the term
“digital instrunents” within the field of nmetrol ogy that
the Trademark Exam ning Attorney has placed into the record
to determne their relevance and probative value to the

guestion of genericness.

(1) Bowers Metrol ogy, a conpany in the United

Ki ngdom custom built high precision gaugi ng

° In fact, applicant’s own literature denonstrates this range

from nanoscal e to features that one can see with the naked eye:
SPMs are the nost powerful tools for surface netrol ogy of
our time, neasuring surface features whose dinensions are
in the range frominteratonmc spacing to a tenth of a
mllinmeter. [Enphasis supplied].
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instrunments for testing the quality of construction on
t he Typhoon EuroFi ghter at BAe Systens’ Sanl esbury
plant. These testing devices now have digital
readouts as contrasted with the ol der anal og di al s.
They al so offer a standard conputerized interface for
data conmuni cati ons equi pnent [ RS232 or ElI A232], or a
digital link to a computer. According to the article,
in order to guarantee that the rivets are sufficiently
flush with the skin of the aircraft, Bowers
“conventional equi pmrent was rendered practically
useless.” Stealth technol ogy requires a high degree

of accuracy (e.g., on the order of mcrons).

(2) The Col e-Parmer article focuses on
calibrating digital multineters (DVMMs) and process
calibrators. A DW sanples electrical inputs to give
very accurate readi ngs of voltage, current, or ohns,
whil e a process calibrator nmeasures flows of
electricity accurately to the scale of mllivolts
and/or mllianperes. Again, these are neasurenents on

an extrenely small scale.

(3) Cuideline Instrunments of Ontario, Canada
manuf actures a broad range of netrol ogical

i nstrunmentation including nano-voltneters. Cuideline
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provi des nanoscal e electric netrol ogy for national
standards | aboratories, nmuch as applicant provides
nanoscal e surface netrology to these sanme custoners.
According to Cuideline s wbpage, their state-of-the-
art devices are also required to nmake neasurenents
wel | outside the precision and accuracy of
conventional potentionmeters and ol der digital

i nstrunents.

(4) The web page fromthe Australian National
Measur enent Laboratory,® |like the Cole-Parner article,
points out that calibration is a critical piece of
characterization and netrology. |In fact, these
articles make reference to various specific nunbered
standards set by the International Standards
Organi zation (1SO - an International organization
working with the United Nations that maintains
standards for all applications of high technol ogy for
gl obal industry.

(5) The Trademark Exam ning Attorney shows that
ThomasNet.com the online listing of industrial

i nformation, products and services provi ded by

This is the Australian counterpart to the National

Institute of Standards & Technology (N ST), the standards-
defining agency of the US governnent (fornmerly the National
Bur eau of Standards).
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ThomasRegi ster, has a category of “Digita

I nstrunents” where the products are industrial
measuring instrunents, gauges, force and | oad

i ndi cators, precision inmging, inspection,

measur enent, and tenperature-control instrunentation,
etc. Among the entries the Trademark Exam ning
Attorney placed into the record, are descriptors such
as “conplete line of electronic digital indicators
avai lable ..,” “Mr. of automated vision and | aser-
based 3D neasuring systens with sub-m cron accuracy

for surface finish and structure,” “Non-contact
measurenents include profiles, flatness, waviness,
step height, contours, roughness and warpage of nost
materials ..,” and “anal og and digital pressure
transducers,” etc. In fact, individual conpany’s
listings of specific digital instrunments are routinely

paired with anal og devi ces designed to nmeasure the

sane netric.

(6) The Silicon Strategies article targeted to

sem conduct or professionals contains a discussion of
virtual instrunmentation for test, control and design.
Named conponents include anal og i nputs and out puts,

digital inputs and outputs, and a digital signal
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processor. The author highlights the ways in which a
dynam c range, flexible-resolution digitizer solves
demandi ng applications, such as characterization of
hi gh-resol ution digital-to-anal og converters (DACs) -

itself an integral conponent of applicant’s goods.

In the | anguage of Marvin G nn, supra, what is the

genus of applicant’s scanning probe m croscopes?
Applicant’s industry uses a variety of ever-broadening
terms for applicant’s field of endeavor, from scanning
probe m croscopy to advanced el ectroni c m croscopy or
nanoscal e netrol ogy. Judging by the evidence of record,
“digital instrunents,” while definitely much broader than
any one of these terms, is still an overarching category of
goods that would include applicant’s goods and servi ces.

In short, | would argue fromthe uses the Tradenark
Exam ning Attorney pulled fromthe Internet that the goods
that are the focus of applicant’s clainmed services are nmuch
closer to these third-party goods and services (e.g.,
m cron-scal e gauges, calibrators, nano-voltneters, 3D sub-
m cron neasuring systens, virtual instrunentation
digitizers, etc.) than the majority has found themto be.
The incredible breadth of the term*®“digital instrunents” is

reinforced by other evidence scattered throughout the
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record showi ng use on itens such as digital caneras,

el ectroni ¢ keyboards, weather-related instrunents, audio
equi pnent, and the |like. However, this w despread usage
does not detract fromthe usages shown in connection with

goods and services in the field of nanoscal e netrol ogy.

How is “Digital Instruments” understood by the relevant public?

| turn then to the second Marvin G nn question

nanmel y, whether the term sought to be registered is
understood by the relevant public primarily to refer to
t hat genus of goods or services.

In the Anal og Devices case, the Board di sm ssed that

applicant’s clains that the termcould not be generic
because it was too “nebul ous” or “vague.” In a footnote,
the majority expressly dism sses as unpersuasive this
applicant’s clains of “vagueness.” And “nebulous” is a
synonym for “vague.” However, the majority reverses the
Trademar k Exam ni ng Attorney because “digital instrunents”
is an overly broad term Hence, it follows fromtheir
concl usion that any nunber of device manufacturers or
merchants of high-tech instrunments in a variety of fields
may exclusively appropriate the term*“digital instrunents.”
| disagree. By analogy, if the category is “things one can

eat,” the term “Food” is hardly “nebul ous” or “vague.” And
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while it covers a nultitude of very different itens, it is
generic for all of them

Simlarly, we have seen that “digital instrunent” is
used in connection with a very wide array of goods. Yet,
its usage in these various contexts carries with it
consi stent and specific nmeanings. It often tells the
consuner that the product has digital readouts, that it
enpl oys state of the art electronics, and in the context of
metrol ogy, that the device is capable of processing
nmeasurenents with a high degree of precision.

Accordingly, | conclude fromthis record that
manuf acturers, nmerchants and ultimate users of a variety of
nmetrol ogy devices use the term*“Digital Instrunents”
generically for precision nmeasuring instrunments that depend
upon technologies quite simlar to electron m croscopy,
that have simlar digital readouts, etc.

We have seen that applicant, Veeco Instrunments, uses
the term“instrunents” generically for these goods. Based
upon the dictionary neanings, a digital instrunent is a
device with digital readouts, state of the art el ectronics,
and/ or having a high degree of precisioninits
measurenents. Even the majority concludes, in fairly

conpel ling and straightforward | anguage, the highly
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descriptive nature of this conbined term (supra pp. 12 -
14). In spite of an unequivocal position on
descriptiveness, the magjority is hesitant to concl ude that
the relevant purchasers would view the conposite mark
“digital instrunents” as the nane of the class of goods or
services involved herein.’

However, based on the entire record, | find that
“Digital instrunents” is nerely a conbination of generic
ternms that has no separate or distinct conmerci al
i npression apart from what one who understands the

i ndi vi dual neanings of the ternms would expect. Inre Gould

Paper Corp., 834 F.2d 1017, 5 USPQd 1110 (Fed. Cir. 1987);

! As | read the majority opinion, if mnmy colleagues in the

maj ority had found sufficient evidence of genericness as to the

i nvol ved goods, they would have had no problemtaking the
additional step in this case, nanely that a termwhich is generic
for a particular class of goods is also deened to be generic for
an intimately-related class of services such as designing or

devel opi ng those goods. See e.g., In re Log Cabin Hones Ltd., 52
UsP@d 1206 (TTAB 1999) [LOG CABI N HOMVES generic for
“architectural design of buildings, especially houses, for
others”]. See also In re Candy Bouquet International |nc.

73 USPR2d 1883 (TTAB 2004) [ CANDY BOUQUET generic for retail
mai |, and conputer order services in the field of gift packages
of candy]; In re CyberFinancial.Net, Inc., 65 USPQ2d 1789 (TTAB
2002) [ BONDS. COM generic for providing infornmation regarding
financial products and services on the Internet and providing

el ectronic commerce services on the Internet]; Inre AlLa Vielle
Russie Inc., 60 USPQ2d 1895 (TTAB 2001) [ RUSSI ANART generic for a
particular field or type of art and al so for deal ership services
directed to that field]; In re Bonni Keller Collections Ltd., 6
USPQ2d 1224 (TTAB 1987) [LA LINCGERI E generic for “retail store
services in the field of clothing”]; and In re Half Price Books,
Records, Magazi nes, |ncorporated, 225 USPQ 219 (TTAB 1984) [HALF
PRI CE BOOKS RECORDS MAGAZI NES generic for “retail book and record

store services”].
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In re Leatherman Tool G oup Inc., 32 USPQR2d 1443 (TTAB

1994); and In re Lowance Electronics, Inc., 14 USPQ2d 1251

(TTAB 1989).

| find that the dictionary definitions alone are
conpelling. Assum ng arguendo that the terns “digital” and
“instruments” are individually considered generic,
adm ttedly, a conbination of generic terns can sonetines
result in conposite marks that are protectable.® In |ight
of the adnonitions of our primary reviewing Court in

Anerican Fertility Society, supra, although we still

consider the dictionary definitions of the individual words
as evidence of the |ikely perception of the whole term the

Trademar k Exam ni ng Attorney nust neet the rather heavy
burden placed on the United States Patent and Trademark
Ofice to denonstrate genericness through additional

evi dence of generic uses of the term

Under the standard set by Anerican Fertility Society,

| find that the evidence of record of nedia usage of the

term*®“digital instrunents” shows it used as a | ower case,

8 See In re Chesapeake Corp. of Virginia, 164 USPQ 395 (CCPA
1970); Firestone Tire & Rubber Co. v. Goodyear Tire & Rubber Co.,
186 USPQ 557 (TTAB 1975), aff’d., 189 USPQ 348 (CCPA 1976);
California Cooler Inc. v. Loretto Wnery Ltd., 227 USPQ 808 (9'"
Cir. 1985); Texas Pig Stands, Inc. v. Hard Rock Cafe Int'l.,

Inc., 21 USPQ 2d 1641 (5" Cir. 1992), reh’g., en banc, denied, 23
USPQ 2d 1639 (5'" Cir. 1992).
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generic termfor precision nmeasuring instrunents that are
not anal og devi ces.

Adm ttedly, there is mninmal evidence establishing
generic use of the term“digital instrunents” by
manuf acturers, distributors, sellers or consuners of
conpetitive goods. And applicant’s own web pages made part
of the record do not contain any self-defeating uses of
“digital instrunents,” i.e., use in a way that would be
percei ved as generic. However, its use of the termin the
manner of a service mark is not determ native of the
ultimate issue in this case. Any business could present a
generic termon its website in a technically correct
trademark fashion. But such a self-serving use would not
reveal the likely perception of the relevant public when the
termis displayed in its normal fashion.

Scanni ng probe m croscopes are not “a newy created

product category.” See Inre Ferrero S.P. A, 24 USPQd

1155 (TTAB 1992); and Anerican Fertility Society at 1345.

Rat her, this type of product has been available in the
mar ket pl ace for al nost two decades. Yet, the Trademark
Exam ni ng Attorney found only a single exanple of a
conpetitor’s use of this exact phraseology in relation to

scanni ng probe m croscopy, and |ess than a dozen uses in
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conjunction wth nanoscale (and related m croscal e)
met rol ogi cal devi ces.

What mi ght be the explanations for this dearth of
third-party uses in the field?

For one, “digital instrunents” is, indeed, a very
broad term and may have nultipl e connotations.
Nonet hel ess, | would contend that all of these uses —
whet her signifying the formof the readouts, the conputer
hardware or the precision of the neasurenents, each and
every one of the identified uses is still a generic usage.

Applicant positioning in the field may al so be
relevant. Applicant noted that nore than fifteen years ago
“[its] predecessor in interest produced the first
commercially available atomc force mcroscope ...” Onits
website, applicant touts itself as “The Wrld Leader in
Scanni ng Probe M scroscopy.” The record contains clains
that applicant “dom nates the scanning probe m croscope
mar ket” and “applicant has sold nore scanni ng probe
m croscopes than all other conpetitive systens conbi ned.”

Al the above factors may well account for the fact
that nost of applicant’s conpetitors have avoi ded use of
the designation “digital instrunments.” Nonethel ess, having

established that applicant’s “instrunents” are
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characterized as “digital” in a variety of critical ways, |
conclude that “digital instrunents” is one of those generic
terms that any manufacturer (e.g., including applicant’s
conpetitors), any nerchant or any user of these scanning
probi ng m croscopes should be permtted to use to refer to
this item irrespective of its source.

As to the sole third-party usage in connection with
conpetitive goods, in a response to an Ofice action,
applicant took the position that “[a] pplicant strongly
believes that the term*digital instrunents’ was inserted
by Quesant in an attenpt to divert legiti mte custoners of
the Applicant to Quesant’s website.” O course, this
exchange puts into sharp focus a critical query, the answer
to which separates ne frommny colleagues in the majority:
Can one of applicant’s conpetitor -- also a |eading
scanni ng probe m croscope manufacturer, nake the clai mthat
it is “supplying quality digital instrunents for netrol ogy
scanni ng” wthout potentially infringing applicant’s
ri ghts?

Furthernore, while the majority finds this termto be
nmerely descriptive, | question the logic of how others in
the field of nanoscal e netrol ogy could even use the term

“digital instrunents” in a manner that would be nerely
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descriptive, but not generic? And if others can use the
phrase in a descriptive (or generic) manner, why shoul d
applicant be entitled to an exclusive registration even on
t he Suppl enental Register? Wen used by others in the
field of nmetrology, | conclude that “digital instrunents”
coul d be perceived as nothing other than the nane of high
t echnol ogy neasuring devices characterized by digital
readouts, digital inputs and outputs, etc.®

| do appreciate the harsh result that flows froma
finding by this Board and/or by our reviewing Court that a
termis a generic designation. However, the other side of
the coinis a real public policy interest in securing for
all conpetitors the unencunbered right to use the nanmes of
generic ternms (“what-are-you”) for goods and servi ces.

After all, | amsure that the Court in Anerican Fertility

Society did not change the notion that “[a]ll of the

generic nanes for a product belong in the public donmain.”

9 See Filipino Yell ow Pages Inc. v. Asian Journal

Publications Inc., 198 F.3d 1143, 53 USPQ@d 1001 (9'™ Cir. 1999)
[“In light of the evidence presented by [defendant], it would
seem t hat under the ‘who-are-you/ what-are-you test, the term
‘“Filipino Yellow Pages’ is generic. .. Gving [plaintiff]
exclusive rights to the term‘Filipino Yell ow Pages’ night be
i nappropriate because it would effectively” grant a nonopol y].
See al so Blinded Veterans Association v. Blinded Anerican

Vet erans Foundation, 872 F.2d 1035, 10 USPQd 1432 (D.C. Cir.
1989) [G nsburg, RB., J. held “‘blinded veterans’ is generic
when used to refer to once-sighted persons who served in the
arnmed forces,” and the BLI NDED VETERANS ASSCCI ATI ON nane
therefore was not entitled to tradenmark protection].
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In re Sun G| Conpany, 426 F.2d 401, 165 USPQ 718, 719

( CCPA 1970).

Is this term Merely Descriptive?

The issue has al so been joined as to whether this
matter should be refused as being nerely descriptive and
| acking in acquired distinctiveness during the rel evant
time period. Wile ny reasoning may be sonewhat different,
| reach the sane conclusion as does the majority on this
question. Nanely, | find that all the sane evi dence
revi ewed above to support genericness al so denonstrates,
a fortiori, that the termwas nerely descriptive in 1987

and continues to be nerely descriptive to the present.

Applicant’s showing of Acquired Distinctiveness

| f applicant’s proposed mark is generic, as | have
concluded it is, then no amount of evidence of acquired
di stinctiveness can establish that the mark is registrable.

In re Northland Al um num Products, Inc., supra at 964.

Even | ong and successful use of a term does not
automatically convert a generic terminto a non-generic

term I re Hel ena Rubinstein, Inc., 410 F.2d 438,

161 USPQ 606, 609 (CCPA 1969). However, if | were to agree

with the majority that this termis not generic, for the
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sake of conpleteness, | turn to the sufficiency of
applicant’s proffered showing in support of its claim of
acquired distinctiveness under Section 2(f) of the Act. On
this issue, it is applicant’s burden to establish a prim
facie case of acquired distinctiveness. 1In re Hollywood

Brands, Inc., 214 F.2d 139, 102 USPQ 294, 295 (CCPA 1954)

[“There is no doubt that Congress intended that the burden
of proof [under Section 2(f)] should rest upon the
applicant”]. Further, as an alleged “mark’s
descriptiveness increases,” it is logical that the anount
of proof required to denonstrate acquired distinctiveness

i kewi se increases. Yamaha International Corp. v. Hoshino

Gakki Co., Ltd., 840 F.2d 1572, 6 USPQ2d 1001, 1008 (Fed.

Cir. 1988). Even if “Digital Instrunments” is not generic
for applicant’s services, it nust be considered to be
hi ghly descriptive of them in which case that standard is
extremely difficult to neet.

The question is whether the declaration submtted by
applicant in support of its claimof acquired
di stinctiveness contains facts sufficient to support such a
finding. The declaration attests to use of the mark in

connection with the goods and services for nore than
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fifteen years, and that its | evels of annual gross sales
and advertising expenditures have been substanti al.

| find that applicant may well have enjoyed
significant dollar sales of the involved products over a
period of nore than fifteen years. As a result of early
entry into the field, a series of acquisitions, etc., it
may well be the dom nant player in this niche market.
However, | find in light of this record, where the applied-
for matter is so highly descriptive, that applicant has not
provi ded persuasi ve evidence of acquired distinctiveness.
The statenment nade by M. Don R Kania includes annual

listings of the ...approxi mate dol | ar anbunts of gross

sal es of products bearing the DI G TAL | NSTRUMVENTS trademnark

.." Inasnmuch as the statenent in the declaration

references product sales, it does not appear to be evidence

of acquired distinctiveness for the recited services.
Moreover, it appears as if applicant does continue to

use the “Digital Instrunents” trade nanme in order to retain

wthinits “Veeco Metrol ogy G oup” sone of the historic

val ue associated with the “Digital Instrunents” nane. On

t he other hand, according to applicant’s web pages nade

part of the record, applicant has adopted and is pronoting

i ndi vi dual product marks on each of the involved goods that
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it sells (e.g., BioScope, CP-11, D nension, EnviroScope,
NanoMan, etc.). The “Digital Instrunments” trade nane,
along with the “di logos” in the letterhead (footnote 5
supra), that serves as the specinen in this application.
While this is the closest thing to service mark usage we
see in this record, nonetheless, it is not at all clear
just how prominently this designation is used in pronoting
t hese research and devel opnent services, or what the annua
val ues of such service are? The nbost we can conclude is
that applicant has experienced a relatively large dollar
vol ume of scanni ng probing m croscopes, but that they are
evidently marketed under a variety of other product nmarks.
Accordingly, without nore detail on how “Digita
Instrunents” is used in pronoting the recited services, or
what the value of these services are in relation to the
sale of products, | find applicant’s gross sales to be nost
i nadequate to support registrabilty of this highly

descriptive matter for the recited services.

My Conclusions:

| would affirmthe refusal to register on the ground
that this alleged mark is generic. Moreover, while |
concur with the mgjority that the term“Digita

Instrunents” is nerely descriptive under Section 2(e)(1) of
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the Act, | would also find that this highly descriptive
matter should not be registered under Section 2(f) of the
Act based upon applicant’s clains of acquired

di stinctiveness. For all of these reasons, | would affirm
the refusals of the Trademark Exam ning Attorney, and deny

applicant the issuance of this registration.
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