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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Precision Cuts, Inc.
Serial No. 76342048
Lisa M Caldwell of Klarquist Sparkman, LLP for Precision
Cuts, Inc.
Steven Foster, Trademark Exami ning Attorney, Law Ofice 106
(Mary Sparrow, Managi ng Attorney).
Bef ore Sinmms, Hanak and Chapman, Adm ni strative Tradenmark
Judges.
Qpi nion by Sims, Administrative Trademark Judge:

Precision Cuts, Inc. (applicant), an O egon
corporation, has appealed fromthe final requirenent of the
Trademar k Exam ning Attorney for a disclainmer of the words
“PRECI SION CUTS” in the mark shown bel ow, for the anmended

description “barbershop and tanni ng salon services,” in

d ass 42.1

YApplication Serial No. 76342048, filed Novermber 27, 2001,
asserting use since January 1, 1985, and use in conmerce Since
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Precision £ :iz=

In the original application, applicant asserted that
its mark has becone distinctive of its services through
substantially exclusive and conti nuous use in comrerce for
at least five years. |In an anendnent, applicant clained
that its mark had acquired distinctiveness as the result of
substantially exclusive and continuous use for 15 years.

The Exam ning Attorney contends that the words
“PRECI SION CUTS” are generic with respect to barbershop
services and nust be disclaimed pursuant to Section 6 of
the Trademark Act, 15 USC §1056.

Applicant and the Exam ning Attorney have submtted
briefs, but no oral hearing was requested.

It is the Exam ning Attorney’s position that
dictionary definitions of record® as well as numerous
excerpts fromstories retrieved fromthe Nexis database
show t hat these words are generic for a type or style of

hai rcut and are therefore generic with respect to

Decenber 10, 1985. Applicant submtted a disclainmer of the word
“CUTS" apart fromthe nmark as shown.

“One definition of record of the word “cut” is “a haircut, often
with a styling.” Random House Unabridged Dictionary, Second
Editi on (date indecipherable).
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hai rcutting or barbershop services. Because terns are
generic for services if they are generic for a key
characteristic of those services, the words “precision
cuts” should be disclained in applicant’s mark despite any
claimof acquired distinctiveness for the mark as a whol e,
t he Exam ning Attorney contends. Sone of the excerpted
stories, all fromU. S. publications, are set forth bel ow

HEADLI NE:  SNI P, SNI P-- CHULUOTA SALON CUTS AVWAY

AT HAREBRAI NED RULES

..a Chul uota Beauty Shop where the air snells

| i ke ginger conditioner, and the conventi onal

rul es of the nodern hair-care establishnment

aren’t just neant to be broken, but tackled,

wrassled to the ground, hogtied, and given a

precision cut and col or rinse.

Ol ando Sentinel, February 24, 2003
* * * *

* * * * *

She attended cosnetol ogy school at Scottsdale

Col e Acadeny and was previously enployed at the

Jon English Salon in Mnneapolis. She

specializes in precision cuts and di nensi onal

bl ock col oring techniques.

Bi smarck Tri bune, February 9, 2003
* * * *

* * * * *

CMB Sal on has recently opened in Cape Coral.
The staff specializes in precision cuts, color,
hi ghl i ghts and perns.
The News-Press, Novenber 25, 2002

* * * * * * * * *
Her approach to dressing the male anchor: The
power | ook. That neans dark colors. Blue is
busi ness. Her advice to the fenmal e anchor:

Hair is crucial. Go with a precision cut as
opposed to sonething that’'s wash-and-wear
casual
The Virginian-Pilot, Novenber 18, 2002

* * * * * * * * *

O fering precision cuts, permanent waves, hair
coloring, blow drys and sets, New York Hair has
14 chairs and 12 stylists.
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Sarasota Heral d-Tri bune, Novenber 14, 2002
* *

* * * * * * *

Q Wiat do you specialize in?
A: M nost inportant job is to educate the
client on keeping their hair healthy; beyond
that, | really like doing precision cuts. |
al so | ove doi ng makeovers and weddi ng styl es.
Hat ti esburg Anerican, August 23, 2002
* * * * * * * * *
HEADLI NE: Long | sland brothers run barbershop
for the new generation
The specialty here is precision-cut beards and
hai rcuts using straight-edged razors.
Sometimes 30 or nore people wait for marine
cuts, flat tops...
Long | sl and Busi ness News, July 26, 2002
* * * *

* * * * *

.“We're a full service hair salon,” she said.
“We offer precision cuts, weaves, up-dos -
anyt hing you can i nmagi ne.”

The Pant agraph, Novenber 4, 2000
* * * * * * * * *
HEADLI NE:  Short style -- Summer cuts feature

bol d, col orful | ooks

“They want to wear their hair nore natural, so

they want a precision cut,” said Cool C.

The Advocate, June 28, 2000
* *

* * * * * * *

HEADLI NE: Femal e barber’s busi ness on cutting

edge
Stacy’s Barbershop is |ocated at 83 Mechanic
Street, mnutes fromLeom nster’s downtown. It

of fers what Farrow descri bed as quality,
precision cuts at friendly prices.
Tel egram & Gazette, Septenber 6, 1998

* * * * *

After working for others, she opened Meenu’s
Cutting Edge two weeks ago. She offers
“barber” and “stylist” precision cuts for nen,
wonen and children, as well as threading and
henna.
The Tanpa Tri bune, August 17, 1997
* * * * * * * * *
HEADLI NE: MANE PO NTS; IN MEN S HAI R STYLES,
VERSATI LI TY AND CONTRCL — NOT LENGTH - ARE WHAT
COUNT
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“They want sonething that’'s easy to maintain,

but versatile enough to change to fit whatever

they have to do. The key, of course, is a

good, precision cut.”

The Col unbus Di spatch, August 8, 1995
* * * * * * * * *

HEADLI NE: Bl ack wonen find short is sinply

chic

Sophi sti cated wonen who want that nearly down-

to-the-scalp precision cut often head for the

barber’s chair.

The Dal | as Morni ng News, March 15, 1995
* * * * * *

* * *

Hol d the Shave: Some busy - and adventurous -

busi nesswonen are skipping the salon these days

and running off to the barbershop for quickie

hai rcuts. They're trading frills, fuss and

gossip for in-and-out precision cuts.

Los Angeles Tines, July 28, 1994
* * * * *

* * * *

Shop owner Bob WIIlianms says he offers “good
prices, precision cuts, pretty quick service
nost days, and a |laugh or two.”
The Washi ngton Post, July 25, 1987
* * * * * * * * *
She al so worked for eight years at a precision
cut/Vidal Sassoon style salon and attended
advanced training at Arther Acadeny.
Pensacol a News Journal, Septenber 22, 2002
* * *

* * * * * *

| nstead, what’s hip on heads are wash- bl ow and-

go natural |ooks, which have their roots in

Vi dal Sassoon precision cuts of decades past

and are today nost fanously linked wth

hai rstylist-to-the-stars Frederic Fekkai.

Fort Wirth Star Tel egram March 29, 2002
* * * * * *

* * *

“I't is said in the world of beauty that you go
to a British cutter for a precision cut, to an
Italian cutter for a beautiful cut and to a
French cutter for an inage cut,” said Paddy
Calistro, a Santa Monica, Calif.-based beauty
expert.
Sai nt Paul Pioneer Press, January 3, 2000
* * *

* * * * * *

HEADLI NE: THE TI MES THEY WERE A- CHANG N
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.Vidal Sassoon introduces precision cut, wash-
and-wear hair.
The San Franci sco Chronicle, Decenber 30, 1999
* * * * * * * * *
Some stylists in Boston’s Newbury Street area,
where nore than 80 sal ons have congregated in
recent years, are nmaking nore than $100, 000 a
year thanks to people like Halton, who will pay
$150 or nore to get a precision cut.
Bost on Busi ness Journal, My 29, 1998
* *

* * * * * * *

A full-service salon, Mxed Media offers
precision cuts and hair styling, permnents,
hair rel axing, coloring and highlights,
speci al i zed mani cures and pedi cures, hair
renover, facials and nail waps.
The San Franci sco Exam ner, Decenber 5, 1997
* * * * * * * * *
M. Mascol o does nore than teach his 500 Dall as
enpl oyees how to precision-cut hair or politely
answer phones...
The Dal l as Morni ng News, February 16, 1997
* * * * * * * * *
-Carol yn Mosl ey announces the opening of her
new busi ness, N-Trigue, “a salon,” at 808 W
Brevard St. Mosley specializes in hair
weavi ng, scul ptured designs and precision cuts.
Tal | ahassee Denocrat, July 10, 1996
* * *

* * * * * *

Al t hough the new nod bob is different fromthe

stiff, five-point precision cut popularized by

Vi dal Sassoon back in 1964, “today’s style is

much shinier and nore touchable with [ots of

novenent and ...

The Bal ti nore Sun, Cctober 12, 1995

It is applicant’s position that the Exam ning Attorney

has not submtted a prima facie case of genericness by
submitting clear or substantial evidence that these words
are or will be recognized by at least a mgjority of the
rel evant purchasing public, that is, barbershop custoners,

to primarily signify the name of applicant’s services.
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First, applicant observes that no dictionary definition of
record defines the term*“precision cut(s).” According to
applicant, the Nexis evidence shows that only a very snal
portion of the relevant public has used these words to
refer to a way of cutting hair. Applicant contends that
only a very small nunmber of news articles (about 60) have
been nade of record which use the term“precision cut” in
relation to barbershop services, out of mllions of
articles covered in the database.® Therefore, while
appl i cant acknow edges that the stories show use by hair
care professionals to describe a way of cutting hair,
applicant’s attorney argues that the Exam ning Attorney has
of fered no evidence that any consuners have actually been
exposed to these articles or that nost of the rel evant
public (barbershop custoners) in fact use these words
generically. Accordingly, applicant naintains that no

i nferences can be drawn fromthe evidence that nost of the
rel evant public regards the term PRECI SI ON CUTS as generic.
Applicant has al so made of record a nunber of third-party

regi strations which include the word “CUTS” in conbination

*In his appeal brief, p.6, applicant’s attorney describes a
search which he conducted in the Nexis database. Because the
search results were not nmade of record before the appeal was
filed, we can give no consideration to this search. Mboreover,
the fact that the term“haircut” nmay appear in many nore articles
than the expression “precision cut(s)” is not particularly
relevant to the issue before us.
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W th other descriptive or |audatory terns, such as “GREAT”
or “SUPER,” and argues that its simlar mark should al so be
registered. Finally, applicant asks us to resol ve any
doubt as to whether the words “PRECI SI ON CUTS" are generic
in applicant’s favor by finding that they are, at nost,
descriptive words which have acquired distinctiveness, so
that the consum ng public has cone to view applicant’s mark
as denoting a particular source.

In response to applicant’s argunents about the failure
to prove that nost of the rel evant public view the words
“precision cuts” as generic, the Exam ning Attorney argues
that the Nexis evidence of record shows that providers of
hai rcutti ng and barbershop services have referred to their
services as including the offering of “precision cuts,” and
that the purchasing public has been exposed to this generic
usage in these stories, appearing not in trade journals,
but in general-circulation publications such as newspapers.
Further, the Exam ning Attorney expl ains:

Gven the limted resources of this Ofice, it
woul d be extrenely difficult for the Ofice to
directly prove in any given case what the
majority of possibly (in sone cases) mllions
of consuners actually believe when seeing or
hearing a termor phrase. The Ofice does not
conduct polls or surveys of ordinary consuners
in individual cases, and, as illustrated by the
Nexi s evi dence herein, very few ordinary

citizens get quoted in newspapers conmenting
about the services offered to them by ot hers.
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However, this does not nean that these
consuners woul d not recognize terns as being
generic when they see or hear themused in
relation to the provision of specific goods or
servi ces.
See Exami ning Attorney’s appeal brief, unnunbered pages 4-
5. The Exam ning Attorney al so notes that applicant
of fered nothing other than the declaration in support of
the claimof acquired distinctiveness.* That is, no
evi dence such as the anmpbunt of sal es under the nark,
advertising expenditures under the mark, extent of use of
the mark, or direct evidence of the public perception of
the asserted mark tending to show that the rel evant public
woul d attribute trademark significance to the words in the
mark as indicating origin in applicant, have been
submi tted.

Wth respect to generic ternms, Section 14(3) of the

Act, 15 USC 81064(3), provides that “The primary

“In a footnote in his brief, the Exam ning Attorney states that,
had applicant sought registration of the words PRECI SI ON CUTS

al one, or had applicant clainmed acquired distinctiveness of just
t he phrase PRECI SI ON CUTS (rather than the mark as a whole), he
woul d have argued that, even if the phrase were not generic,
applicant’s evidence of acquired distinctiveness was insufficient
to permt registration of these words. However, he acknow edges
t hat because applicant’s claimof acquired distinctiveness was
with respect to the mark as a whole, including the design

el enents, then the claimof acquired distinctiveness appears to
preclude this argunment. See In re Creative Gol dsniths of

Washi ngton, Inc., 229 USPQ 766, 769 n.6 (TTAB 1986), wherein the
Board indicated that, where the Section 2(f) claimpertained to
nmore than the subject matter of the disclainmer requirenent, any
al l eged insufficiency of the showing as it pertained to the

subj ect matter of the disclainer was not well taken.
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significance of the registered mark to the relevant public
rat her than purchaser notivation shall be the test for
determ ni ng whether the registered mark has becone the
generic nane of goods or services on or in connection with
which it has been used.” This |anguage is equally
applicable to the determ nation of genericness prior to
registration. That is to say, the statutory test of the
primary significance of the mark to the relevant public is
al so the test for determ ning whether an applied-for mark
is or is not generic. |If the term PRECI SION CUTS is
generic, and thus constitutes unregistrable matter, then
the words nust be disclainmed even though applicant is
seeking registration of the entire mark under the
provi sions of Section 2(f). In re Creative Goldsmths of
Washi ngton, Inc., supra, at 768, and cases cited therein;
and TMEP §1213.03(b) (2" ed. Rev. 1 March 2004).
In determ ning whether the primary significance of a

termis generic, our primary review ng court has stated:

.| Dleterm ning whether a mark is generic ...

involves a two-step inquiry: First, what is

t he genus of goods or services at issue?

Second, is the term sought to be registered ...

understood by the relevant public primarily to

refer to that genus of goods or services?

H. Marvin G nn Corporation v. International Association of

Fire Chiefs, Inc., 782 F.2d 987, 228 USPQ 528, 530 (Fed.

10
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Cir. 1986). See also In re Anerican Fertility Society, 188
F.3d 1341, 51 USPQd 1832 (Fed. Gir. 1999). The critica

i ssue in genericness cases is, therefore, whether nenbers
of the relevant public primarily use or understand the term
sought to be registered to refer to the genus or category
of goods or services in question. 1In re Mntrachet S A,
878 F.2d 375, 11 USPQ2d 1393, 1394 (Fed. Cir. 1989); Inre
Merrill Lynch, Pierce, Fenner, & Smth, Inc., 828 F.2d
1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1987); Dan Robbins &
Assocs., Inc. v. Questor Corp., 599 F.2d 1009, 202 USPQ
100, 105 (CCPA 1979); Zinmmerman V. National Assn. of
Realtors, Inc., 70 USPQ2d 1425 (TTAB 2004); and In re
Recorded Books, Inc., 42 USP@d 1275 (TTAB 1997). Evi dence
of the public’ s understanding of a particular termmay be
obt ai ned from any conpetent source, including direct

testi nony of consuners, consuner surveys, listings in
dictionaries, trade journals, newspapers, and other
publications. See Magic Wand Inc. v. RDB Inc., 940 F. 2d
638, 19 USPQ2d 1551 (Fed. Gr. 1991); In re Merrill, Lynch,
Pierce, Fenner, and Smith Inc., supra; In re Northland

Al um num Products, Inc., 777 F.2d 1566, 227 USPQ 961 (Fed.
Cr. 1985); and In re Leatherman Tool Goup, Inc., 32
USP2d 1443, 1449 (TTAB 1994). Finally, we note that in

the context of this ex parte proceeding, it is the burden

11
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of the Exam ning Attorney to prove the genericness of the
words in the mark sought to be registered by clear
evidence. Inre Merrill Lynch, Pierce, Fenner & Smth

I nc., supra.

The genus, category or class of services is determ ned
on the basis of the services identified in the application.
See, e.g., Magic Wand, Inc. v. RDB, Inc., supra. As set
forth in this application, the category or class of
applicant's services is barbershop services. (The
Exam ni ng Attorney does not argue that the words PRECI SI ON
CUTS are generic wth respect to tanning sal on services.)

Wth respect to the issue of whether the term sought
to be registered is understood by the relevant public (the
general purchasing public in this case) primarily to refer
to that class or category of services, we nust |ook to the
evidence of record. |In this case, there is clear evidence
that the term“precision cut(s)” has been used to identify
a type or style of haircut. For exanple, “Ofering
preci sion cuts, pernmanent waves, hair coloring, blow drys
and sets, New York Hair has 14 chairs and 12 stylists.”
Thus, the public would primarily understand the term
“precision cut(s)” to have this significance as a result of
exposure to the uses of this termin the excerpts from

newspapers and nagazi nes distributed to the general public.

12
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| nasnmuch as the term “precision cuts” is generic for a
type or style of haircut, which is a key characteristic of
applicant’s barbershop services, these words are generic
for those services. See In re Bonni Keller Collections
Ltd., 6 USPQRd 1224 (TTAB 1987)(“La Lingerie” held generic
for services that involve the selling of lingerie); and In
re Wckerware, Inc., 227 USPQ 970 (TTAB 1985) (“W ckerwar e”
hel d generic for mail order and distributorship services in
the field of wicker furniture).

The Exam ning Attorney having presented a prima facie
case of genericness of these words, it was incunbent on
applicant to attenpt to rebut this show ng by, for exanple,
denonstrating that these words have al so been used in a
significant manner as a service nmark to indicate source or
origin in applicant for its barbershop services. This
appl i cant has not done. Rather, applicant has nerely
relied upon its earlier-filed declaration that its mark has
been used substantially exclusively and continuously for
over 15 years. As the Exam ning Attorney has stated,
applicant did not otherwise attenpt to show that its mark
was the subject of substantial sales or advertising, or
ot herwi se used in such a significant manner that it was
exposed to the rel evant purchasing public. Such evidence

may tend to show that the primary significance of the mark

13
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is not to indicate a type or style of haircut. In
concl usion, we believe that the Exam ning Attorney has
shown by cl ear evidence that these words are generic for
applicant’s services, and should therefore be disclai ned.
Deci sion: The requirenent under Section 6 of the Act
for a disclainmer of the words “PRECI SION CUTS” apart from
the mark as a whole and the refusal to register the mark in
t he absence of this disclainer is affirned. However, the
refusal of registration will be set aside and the mark
publ i shed for opposition if applicant, no later than 30
days fromthe mailing hereof, submts an appropriate

disclaimer. See Trademark Rule 2.142(Q).

14



