THIS DISPOSITION IS
NOT CITABLE AS PRECEDENT
OF THE TTAB

Mai | ed: Decenber 29, 2004
UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Rubimed AG assignee of Dr. med. Reimar Banis!
Serial No. 76213128
Julie AL Geenberg of Gfford, Krass, Goh, Sprinkle,
Anderson & G tkowski, P.C for applicant.
Leslie L. R chards, Trademark Exam ning Attorney, Law
Ofice 106 (Mary |I. Sparrow, Managi ng Attorney).
Bef ore Hai rston, Chaprman and Hol t zman, Admi nistrative
Trademar k Judges.
Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

On February 21, 2001, Dr. ned. Reimar Banis filed an
application (now assigned) to register the mark
PSYCHOSOVATI C ENERGETI CS on the Principal Register for
goods and services ultimately identified as foll ows:

“printed instructional, educational,

and teaching materials in the field of
nat ur opat hy, enpirical therapeutics and

! The records of the Assignnent Branch of the USPTO indicate that
the original applicant (an individual, citizen of Switzerl and)
has assigned the application to Rubinmed AG (a Sw ss corporation).
Reel 2944 Franme 0825 and Reel 2975 Frane 0891.
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holistic nmedicine” in International
Cl ass 16; and

“medi cal services, nanely, nedical care
in the field of naturopathy, enpirica

t herapeutics and holistic nedicine” in
I nternational C ass 42.

The application is based on applicant’s clainmed date
of first use and first use in comerce of Cctober 1998 for
bot h cl asses.

The Exam ning Attorney refused registration on the
ground that applicant’s mark, PSYCHOSOVATI C ENERCETICS, is
nerely descriptive of applicant’s goods and services under
Section 2(e)(1) of the Trademark Act, 15 U S. C.
81052(e)(1).

When the refusal was nade final, applicant appealed to
the Board. Both applicant and the Exam ning Attorney have
filed briefs. An oral hearing was requested by applicant,
but subsequent thereto, applicant withdrew its request for
an oral hearing.

The Exam ning Attorney contends that the proposed mark
nerely describes the subject matter and a significant
feature of these goods (printed natter) and services
(medi cal services), specifically that these goods and
services involve the use of energetic nedicine to treat

psychosomati c disorders; that each of the two words have a

readi |l y understood nmeani ng, and the conbination of the two
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wor ds does not create a unique mark with a separate, non-
descriptive neaning; and that neither inmagination nor
mental gymmastics is needed to discern the nature of
applicant’s goods and servi ces.

I n support thereof, the Exam ning Attorney nmade of
record several dictionary definitions, including the
fol | ow ng:

(1) psychosomatic adjective 1. O or
relating to a disorder having
physi cal synptons but originating
fromnmental or enotional causes.
2. Relating to or concerned with
the influence of the mnd on the
body, especially with respect to
di sease: psychosomati c nedici ne.
The Anerican Heritage Dictionary
(Third Edition 1992);

(2) energetics noun 1. The study of
the flow and transfornmation of
energy. 2. The flow and
transformati on of energy within a
particul ar system
The Anerican Heritage Dictionary
(Third Edition 1992); and

(3) energetics That branch of science
which treats of [sic] the | aws
governi ng the physical or
mechani cal, in distinction from
the vital, forces, and which
conprehends the consideration and
general investigation of the whole
range of the forces concerned in
physi cal phenonena.

On-Li ne Medical Dictionary.

The Exam ning Attorney al so nade of record copies of

several excerpted stories retrieved fromthe Nexis
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dat abase, exanples of which are reproduced bel ow, to show
that “energetics” or “energetic” or “energetic nmedicine” is
a field of the nedical industry involving the study of
energy changes in relation to healing:

Headl i ne: Hands For Healing: |Is Touch
Therapy Real O ‘ Pseudoscience’ ?
Traditions nore than 5,000 years old
have descri bed a universal energy that
flows through centers in the human
spine and activates the life force.

The idea that an inbal ance in the human
energetic system causes illness, and
that healing has an energetic
connection, is older than Hi ppocrates...
‘W need both systens — mainstream
nmedi ci ne and energetic nethods of
heal i ng,’ she said.

“Kennebec Journal (Augusta, Mg),”

Cct ober 6, 2002,

Headl ine: Briefly

.a retreat, will be held in four
sessions at the Notre Dame Spiritual
Center. The goal of the retreat is to
‘offer a holistic approach to spiritual
deepeni ng through reflection, creative
expressi on and energetic healing,

using a variety of art nedia,
meditation, scripture and the novenents
of the Universe Story. ...“Portland Pres
Heral d,” Cctober 5, 2002

Headl i ne: Heal i ng t he Whol e Person
...Since then, Slater has done a great
deal of research and witing about

‘“energetic healing.” 1n 1998, she
opened a holistic nursing practice in
Clarksville.... ®“The Leaf-Chronicle

(Aarksville, TN),” July 16, 2002,

Headl i ne: Wekend For W se Wnen
... her workshop topics include: yoga,
self-care in tinmes of crisis,
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i nsightful aging, energetic healing,
past |ives breath work and nanagi ng
stress. “The Mam Herald,” July 13,
2002;

Headl i ne:  Communi ty Dat ebook
..nmoder at ed panel discussion with

audi ence interaction. Professions to
be represented include Naturopathy
(Jason Harnon), Tibetan Buddhi st

medi cine, with Ayurveda and Taoi sm and
yoga (Deb Lachinski), chiropractic

(Ri ch Newnan), Taoist healing/Oiental
energetic nedicine (Shifu Warren
Pretlow), eastern phil osophy (Josef
Princiotta), acupuncture (Kelly
Sandberg... “Anchorage Daily News

(Al aska),” March 27, 2001;

Headl i ne: Doctor Known For Holistic
Practices Dies at 46

...Sister-in-law Carol Parsow said Jay
was a dedi cated doctor who preferred to
treat patients using holistic nedicine,
whi ch incl uded acupuncture, and
energetic nedicine. ..“Qmha Wrld
Heral d (Nebraska),” January 12, 2001

Headl ine: Phila. Region To Pl ay Host
To Heal th Synposi um..

...The session will involve authors who
have made a nane for thensel ves on
vari ed medi cal topics, fromenergetics
to acupuncture and cancer screening.
“The Phil adel phia Inquirer,” January
28, 1998; and

Headl ine: Dog’ s Worl d: Acupuncture
Controversy CGets To the Point

... Acupunct ure, honeopat hy, herbalism
are all part of a healing nodality
cal l ed Energetic Medicine. Energetic
Medi cine deals with energy fields, not
pat hol ogy. Pat hol ogy devel ops when
ener gy becones unbal anced. ...“The
Capital (Annapolis, MD,” March 12,
1997.
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The Exam ning Attorney also refers to applicant’s
speci nens of record (a one-page flyer and a brochure), as
well as printouts of a few pages fromapplicant’s website,
all to show that these terns have readily understood
meani ngs, including as used by applicant, and the
conbi nation renmains nmerely descriptive. See the exanples
of applicant’s uses quoted bel ow

“A revolutionary new concept for the
exact nmeasurenent of the subtle hunman
energy field and the effective
treatnment of enotional issues”

 Diagnosi s and therapy of the
psychosomati c condition

 Exact di agnosis of the disturbed
aut onom c centers

* Localization of unconscious nental
conflicts”

“What is ‘Psychosomatic Energetics’ ?
The nane of the method nmeans that the
three parts [-] soul (psyche), body
(soma) and subtle energy (energetics)
have to work together in harnony in
order to maintain our health. .7

(Applicant’s website.)

“‘“Psychosomatic Energetics’ is a new
met hod of treating illnesses in a
hol i stic way, considering both the body
and the soul as well as the vital
energies.”

“I't is based on a conbination of the
energy-nedi cine fromthe far East
(acupuncture, Yoga) with scientific
noder n thinking.”
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“Psychosomati ¢ Energetics gives you the
chance for the first tine ever to
nmeasure the subtle energy-field of the
body (Aura) very precisely.”

“I't is the aimof any energetic healing
met hod to find out about |osses of

vital energy and to rebal ance it again,
| i ke i n acupuncture and honeopat hy.”

“How can you explain psychosomatic
di sorders?”:

(Applicant’s brochure, p. 2-3.)

“.this method..can nmeasure the hunman
energy field so precisely and reliabl y—
that therapy and rapid healing are the
nat ural consequences.”

“To elimnate depression, anxiety,
chronic fatigue and other difficult

condi tions through powerful Honeopathic
remedi es..”

(Applicant’s flyer.)
Appl i cant argues that the two words together have no
readi |y understood neaning;? that instead the phrase is

coined “to suggest the focus of applicant’s holistic

2 Applicant submitted dictionary definitions of the words
“energetics” and “psychosomatic” with its brief. W take
judicial notice thereof. See The University of Notre Danme du Lac
v. J.C. CGourmet Food Inports Co., Inc., 213 USPQ 594 (TTAB 1982),
aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Gir. 1983). See al so,
TBWMP 8704.12 (2d ed. rev. 2004).

Applicant also submitted with its brief a copy of a Board
decision (Inre |I.P. International Inc.) marked “This disposition
is not citable as precedent of the TTAB.” W have not consi dered
t he non-precedential decision in deciding this appeal. See In re
Caterpillar Inc., 43 USPQ2d 1335, 1337 (TTAB 1997); and General
MIlls Inc. v. Health Valley Foods, 24 USPQ2d 1270, footnote 9
(TTAB 1992).



Ser. No. 76213128

spiritual /body therapies” (reconsideration request, p. 2);
that applicant does not use the words in their readily
under st ood manner; that applicant’s goods and services
relate to the “patient’s soul,” not to the

nmedi cal / psychiatric focus on the mnd as the basis of
heal i ng; that “applicant’s services are spiritual, not

medi cal, as construed by the Exam ner” (reconsideration, p.
3); that this incongruity between the two words
(“psychosomatic” relating to nentally or enotionally based
physi cal synptons and “energetics” relating to a branch of
sci ence governed by the physical or nechanical -
applicant’s brief, p. 2) and the involved goods and

servi ces makes the mark suggestive; that when viewed in its
entirety, the conbination of these two words (one clinical
and one esoteric, according to applicant), is unique and is
a contradiction of terns; that the phrase is “intended to
suggest the focus of Applicant’s holistic spiritual/body
therapies” (brief, p. 3); that the words do not imedi ately
convey information about applicant’s goods and services,

whi ch puts the “enphasis on utilizing the soul’s influence
in the healing” (reply brief, p. 2); and that doubt is

resolved in applicant’s favor.?3

®Inits reply brief, p. 3, applicant asserts that the Exani ning
Attorney’s inclusion of “additional evidence” with the brief is
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W find that the phrase “psychosomatic energetics” is
nmerely descriptive of the subject matter of applicant’s
various printed materials in the field of naturopathy,
enpirical therapeutics and holistic nmedicine; and that the
phrase is nerely descriptive of a significant feature or
characteristic of applicant’s nedical services in the field
of naturopathy, enpirical therapeutics and holistic
nedi cine. The two words are English words with dictionary
definitions, which would be generally understood by the
rel evant purchasers of the goods and servi ces.
“Psychosomatic” is defined as relating to disorders which
have physical synptons but nental or enotional causes, or
the nore general definition of relating to the influence of
the m nd on the body especially with respect to di sease and
the dictionary even refers to “psychosomatic nedicine.”
“Energetics” is clearly a type of nedicine which considers
t he whol e range of forces concerned in physical phenonena.
(See the dictionary definition, several of the Nexis
excerpted stories, and applicant’s website pages and

speci nens.) Thus, relevant consumers will readily

not appropriate and does not formpart of the record. Applicant
is advised that the Exanining Attorney’s quotes from Nexis
articles, statenments fromapplicant’s website, and statenents
fromapplicant’s specinens are all proper references to nateri al
previously nmade of record herein. To the extent applicant
requests that the Board not consider this material, applicant’s
request is denied.
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understand that applicant’s goods and services focus on the
energetic healing nmethod and the m nd/ body connecti on.
Applicant’s argunment that it does not use the terns in
their ordinary neaning is not persuasive in |light of the
uses on applicant’s specinens and applicant’s website.
Applicant’s argunment, with regard to its services, that its
services are “spiritual, not nmedical” (applicant’s brief,
p. 7) is unpersuasive, particularly in light of the
identification of services “nedical services, nanely,
medi cal care in the field of ...holistic nedicine.”
Consuners wi |l understand the phrase as neani ng that
applicant’s goods and services involve the influence of the
m nd on the body and how this changes the energy of the
body. That is, they will understand that applicant’s
met hod of treating patients and the printed material s about
how it treats patients involves a focus on energetics and
holistic nedicine in dealing with psychosomatic di sorders.
When we consider the mark PSYCHOSOVATI C ENERGETI CS as
a whole, and in the context of applicant’s goods (various
printed materials in the field of inter alia, holistic
nmedi cine) and applicant’s services (nmedical care in the
field of, inter alia, holistic nedicine), we find that the
phrase i mredi ately i nforns consuners that applicant’s goods

and services use or feature information about energetic

10
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nmedi ci ne (energetics) to treat physical synptons
originating fromnmental or enotional causes.

The conbi nation of these English words does not create
an i ncongruous or unique mark. Rather, applicant’s nark,
PSYCHOSOVATI C ENERGETI CS, when used on and in connection
with applicant’s identified goods and services, imredi ately
descri bes, w thout need of conjecture or speculation, the
essential feature, purpose or function of applicant’s goods
and services. No exercise of imagination or nental
processing or gathering of further information is required
in order for purchasers or prospective custoners for
applicant’s goods and services to readily perceive the
nmerely descriptive significance of the phrase PSYCHOSOVATI C
ENERGETICS as it pertains to the identified goods and
services on which applicant uses the phrase. See In re
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In
re Oraha National Corporation, 819 F.2d 1117, 2 USPQ@2d 1859
(Fed. Cir. 1987); Inre Polo International Inc., 51 USPQd
1061 (TTAB 1999); In re Intelligent Instrunentation Inc.,
40 USPQ2d 1792 (TTAB 1996); and In re Tinme Solutions, Inc.,
33 USPQ2d 1156 (TTAB 1994).

Wi | e evidence of descriptive use of the nultiple
words together is generally persuasive that such a nultiple

word mark is nerely descriptive, there is no requirenent

11
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that an Exam ning Attorney nust obtain evidence of all the
wor ds used together in order to make a prima facie show ng
that a nultiple word mark is nmerely descriptive.* See In re
Nett Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564 (Fed. G r.
2001) (Court affirmed Board hol ding THE ULTI MATE BI KE RACK
nmerely descriptive and subject to disclainmer for carrying
racks for nmounting on bicycles and accessories for bicycle
racks, nanely attachnments for expanding the carrying
capacity of a carrying rack.) See also, In re Shiva Corp.,
48 USPQ2d 1957 (TTAB 1998).

Finally, even if applicant was the first (and/or only)
entity to use the phrase “psychosonmatic energetics” in
relation to printed materials and nedi cal services, in the
field of inter alia, holistic nedicine, such is not
di spositive where, as here, the phrase unquestionably
projects a nerely descriptive connotation. See In re
Tekdyne Inc., 33 USPQRd 1949, 1953 (TTAB 1994). See al so,

2 J. Thomas McCarthy, McCarthy on Trademarks and Unfair

Conpetition, 811:18 (4th ed. 2001).

Deci sion: The refusal to register on the ground that

the proposed mark is nerely descriptive under Section

* The issue here is not whether the phrase is generic for
applicant’s identified goods and/or services, but rather is
whet her the phrase is nmerely descriptive in the context of
applicant’s goods and/or servi ces.

12
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2(e)(1) of the Trademark Act is affirned as to both

cl asses.

13



